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JOINT APPENDIX 


[Filed March 11, 1955] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Miscellaneous No. 3-55 


IN RE 
DORSEY K. OF FUTT 


APPLICATION FOR ORDER TO SHOW CAUSE 


Leo A. Rover, United States Attorney for the District of Columbia 
and appointed and directed by this Court to investigate this matter, 
applies to this Court for an order to issue to Dorsey K. Offutt to 
show cause why he should not be adjudged in criminal contempt of 
this Court. In support of this application, Leo A. Rover alleges: 

1. On April 4, 1952, an indictment, Criminal No. 579-52, was 
returned against Henry L. Peckham, Jr. by the Grand Jury of this 
Court which was empaneled January 2, 1952 and sworn in January 3, 
1952. The indictment charged him with two violations of the District 
of Columbia Code (1940 edition), Sec. 22-201. Dorsey K. Offutt was 


the attorney of record for the defendant in the said case of United States 


of America v. Henry L. Peckham, Jr., having entered an appearance 
therein as such attorney on May 22, 1952. 

2. Dorsey K. Offutt, while participating in the said trial as 
attorney for the defendant Peckham, and in the actual presence of the 
Court committed the following breaches of decorum and offensive, 
contumacious and unethical conduct in contempt of the authority of the 


Court. The citations herein are to the transcript of proceedings in the 
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above case and are intended to be illustrative and not exhaustive. 


A 


On numerous occasions, he made insolent, insulting 

and offensive remarks to the court, and was guilty of 

gross discourtesy to the court. 

June 4, 1952, pp. 13, 16-17, 291, 297. 

June 5, 1952, pp. 45, 138, 194. 

June 6, 1952, pp. 235-236, 255-256. 

June 9, 1952, pp. 403-404, 490. 

June 10, 1952, pp. 538, 555, 586, 617, 631. 

On numerous occasions, he persisted in repeating questions, 
previously excluded by the court, in order to evade the court's 
rulings, in spite of admonitions by the court to the contrary. 
Many of these questions were obviously intended to besmirch 
a witness. 

June 3, 1952, pp. 189-191, 200-202, 225, 260-W, 260-Z-1. 
June 4, 1952, pp. 21, 322-323. 

June 5, 1952, pp. 25, 38, 52, 121, 161. 

June 9, 1952, pp. 374, 382-383, 393-394, 402, 410-411, 
462-463, 480, 482. 

June 10, 1952, pp. 570, 576, 579, 586, 592, 594, 598, 

683. 

On several occasions he asked of witnesses questions that 
were highly prejudicial to the witness and for which there 
was no foundation. Thus, he asked Mary Ott, the victim 

of the abortions charged against the defendant, "When were 
you arrested in this case?" As a matter of fact she never 
had been arrested and when called to account by the court, 
Offutt only answered that he had a right to enquire whether 
the witness had been arrested in this case. 

June 2, 1952, pp. 99-101. 

See also, June 5, 1952, p. 161. 

He constantly tried to create an episode that might lead 


the court to direct a mistrial. 
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3. The acts and conduct of Dorsey K. Offutt, as set forth in the 
foregoing paragraphs constitute misbehavior in the presence of this 
Court or so near thereto as to obstruct the administration of justice, 
all in violation of Title 18, United States Code, Sec. 401. 

WHEREFORE, petitioner respectfully requests this Court to issue 
an order to Dorsey K. Offutt to show cause why he should not be adjudged 
in criminal contempt of this Court as above alleged. 

Respectfully submitted, 
/s/ Leo A. Rover 

United States Attorney 
/s/ Oliver Gasch 

‘Assistant United States Attorney 
/s/ William F. Becker 

'Assistant United States Attorney 


[Filed March 11, 1955] 


ORDER TO SHOW CAUSE 

Leo A. Rover, United States Attorney for the District of Columbia, 
appointed and directed by this Court to investigate this matter, having 
heretofore filed an application for an order to issue to Dorsey K. Offutt 
to show cause why he should not be adjudged in criminal contempt of this 
Court, and in support of the application having alleged that said Dorsey K. 
Offutt misbehaved in the presence of this Court or so near thereto as 
to obstruct the administration of justice in the following manner: 

I. On numerous occasions, he made insolent, insulting and 
offensive remarks to the court, and was guilty of gross 
discourtesy to the court. 

iif On numerous occasions, he persisted in repeating questions, 
previously excluded by the court, in order to evade the 
court's rulings, in spite of admonitions by the court to the 


contrary. Many of these questions were obviously intended 


to besmirch a witness. 
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lil. On several occasions he asked of witnesses questions 

that were highly prejudicial to the witness and for which 
there was no foundation. Thus, he asked Mary Ott, the 
victim of the abortions charged against the defendant, 
"When were you arrested in this case?" As a matter 

of fact she never had been arrested and when called to 
account by the court, Offutt only answered that he had a 
right to enquire whether the witness had been arrested in 
this case. 

IV. He constantly tried to create an episode that might lead 

the court to direct a mistrial; and 

It appearing to this Court that good cause has been shown for issuance 
of such an order, it is hereby 

ORDERED, that Dorsey K. Offutt, whose principal office is located 
in the Washington Building, 927 - 15th Street, N.W., Washington, D.C., 
show cause, if any there be, on the 21st day of March, 1955 at 10:00 
o'clock in the forenoon of that day in the United States Courthouse in 
Washington, D.C., why he should not be adjudged guilty of criminal con- 
tempt of this Court, as aforesaid; and it is 

FURTHER ORDERED that Leo A. Rover, United States Attorney 
for the District of Columbia, Oliver Gasch, and William F. Becker, 
Assistant United States Attorneys, be and they are hereby appointed to 
represent this Court in the instant matter. 

Sufficient cause appearing therefor, let service of a copy of this 
order, together with a copy of the application annexed and filed herein 
on the said Dorsey K. Offutt on or before the 14th day of March, 1955 
be deemed good and sufficient service hereof. 

Dated: March 11, 1955 


/s/ Charles F. McLaughlin 
United States District Judge 


[Filed April 24, 1956] 
ORDER 
Chief Judge Laws being disqualified to act in disbarment pro- 
ceedings pending in this Court against the aforesaid Dorsey K. Offutt, 
and District Judge Letts being a person possibly aggrieved in the 
charges therein pending, the undersigned, Presiding Senior District 
Judge, does hereby designate Robert N. Wilkin, United States District 
Judge, to sit in the hearing of the above-captioned cause. 
/s/ Jas. W. Morris 
Judge 
Dated: April 24th, 1956. 


[Filed September 21, 1956] 


MOTION OF DEFENDANT TO DISMISS THE 
APPLIC ATION AND TO DISCHARGE THE RULE 


Comes now the defendant, Dorsey K. Offutt, by his attorneys, 
and in the alternative and without waiving his right to rely upon his 
motion to defer hearing on the motion, respectfully moves this Honorable 
Court to dismiss the application of the United States Attorney and to dis- 
charge the Rule to Show Cause issued in the above-entitled cause on the 
following grounds: 

1. That the proceedings in this case are controlled by Rule 42(b) 
of the Federal Rules of Criminal Procedure which states the formalities 
which must be complied with before a criminal contempt charge shall 
be instituted and tried by this Honorable Court. These formalities 
have not been complied with in the instant case. 

2. The Application and the Rule thereon were improvidently 
filed and issued without the necessary prior authority of the judge 
presiding in the case of United States v. Henry L. Peckham, Jr., 
Criminal No. 579-52, tried in this Honorable Court in 1952. 

3. The charges now designated I and III of the application of the 


United States Attorney and set forth in the order to show cause issued 


by this Court on March 11, 1955, are verbatim in language with the 





6 
findings of contempt of Judge Holtzoff in said case of United States v. 
Henry L. Peckham, Jr., Criminal No. 579-52, designated 1 and 6 and 


are stated as general conclusions, and the citations to the transcript 


made in support thereof and appearing in the application of the United 


States Attorney do not support the charges and hence there is an in- 
sufficient basis for a hearing on the merits. 

4. The charges are so generally stated as to be insufficient in 
law and fail to state a criminal contempt justifying a hearing on the 
merits. The application for the rule to show cause upon which the order 
to show cause of March 11, 1955, was based shows that on its face the 
act upon which the United States relied in issuing the rule to show cause 
in the above-entitled case occurred early in the year 1952. Hence, under 
public policy concerning the applicable period of limitations in criminal 
contempt, stated in 18 U.S.C.A. 3285, bars a hearing on the merits at 
this late date. 

2. The defendant has been denied his right to a speedy and public 
trial of the criminal charges involved in the above-entitled cause as 
guaranteed him by the Sixth Amendment to the Constitution of the 
United States, particularly as the two delays arising from the two 
appeals involved concerning these charges were caused by the erroneous 
use by the United States of questionable procedures, that is, of pro- 
ceeding summarily and without a hearing as ordered by the Supreme 
Court of the United States in Offutt v. United States, 348 U.S. 14, 

6. And for other and further reasons apparent of record which will 
be argued to the Court on the presentation of this Motion. 

/s/ Warren E. Magee 
/s/ Charlotte Maskey 





7 

[Filed September 21, 1956] 

MOTION AND DEMAND OF DEFENDANT FOR JURY TRIAL 

Comes now the defendant, Dorsey K. Offutt, by his attorneys, in 
the alternative and without waiving his right to rely upon his Motion to 
Defer hearing on the Merits, Motion to Dismiss and the Motion for Bill 
of Particulars heretofore filed in the above-entitled action by the defen- 
dant, respectfully moves and demands a jury trial on the above-entitled 
cause on the following grounds: 

(1) This proceeding is being conducted under Rule 42(b) of the 
Federal Rules of Criminal Procedure, which preserves to an accused 
his right to trial by jury. The United States Attorney saw fit to seek an 
order to show cause seeking the adjudication of defendant for a crime, 


i.e. a criminal contempt, and the order to show cause also seeks ad- 


judication of the defendant for a crime, i.e., criminal contempt of this 


Court. 

(2) Article III, Section 2, of the Fifth and Sixth Amendments to 
the Constitution provide that the trial of all crimes with the single ex- 
ception of cases of impeachment, shall be by jury, that no person shall 
be deprived of life, liberty or property without due process of law and 
that in all criminal prosecutions the accused shall enjoy the right toa 
speedy trial by an impartial jury. 

(3) As the charges here involve a controversy between a Judge 
of this Honorable Court and a member of the Bar of this Honorable 

Court, growing out of a contested criminal case, in order for 
any hearing on the merits not only to be fair but to have the appearance 
of fairness, a trial by jury should be had. 

(4) The proper administration of criminal justice and the protec- 
tion in the eyes of the public of the appearance of impartial justice requires 
that a jury trial be had of the above-entitled case. 

(5) And for other and further reasons apparent of record which will 
be argued to the Court on the presentation of this Motion. 

/s/ Warren E. Magee 


/s/ Charlotte Maskey 
Attorneys for Defendant 
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Spa ad Test - COURT OF CHIEF JUDGE LAWS 
UNITED STATES OF AMERICA ) 
VS. Criminal Case No. 3-55 


DORSEY K. OF FUTT ) 
PERSONALLY 


THE PRESIDENT OF THE UNITED STATES TO. 


Alexander Stevas, Assistant 
United States Attorney, Court 
House, D.C. 


Joseph J. Werres, 2210 Osborn Drive, Silver Spring, Maryland 

William R. Russell, 3000 University Terrace, N. W. 

Mannie S. Schwartz 141 Mississippi Avenue, S.E. 

Daniel Esrin, 822-4th St., S. W. 

Mrs. Elsie Holecek, 510 A. St., S.E. 

John V. Goodman, Apt 896, 719 Adrian Street, N.E. 

Irvin Tarason, 5737-6th St., N.E. 

Aubrey J. Kendall, 713 Farragut Place, N.E. 

Karl E. Krause, 7313 Baltimore Avenue, Takoma Park, Maryland 

Joseph Armstead, 122-48th Place, N.E. 

Gladys G. Craig, 132-13th Street, S.E. 

Louis H. Aikens, 4011-19th Place, N.E. 

Lester Gaskins, 549-47th Street, N.E. 

Joe Burns, 952 East-West Highway, Takoma Park, Maryland 

You are hereby commanded to attend the said court on Monday, September 

24, 1956 at 9:00 o'clock A.M., to testify on behalf of the United States, 

and not depart the court without leave of the Court or the District Attorney. 
Witness, The Honorable Bolitha J. Laws, 
Chief, Judge of said Court, 
this day of Asda, 
HARRY M. HULL, Clerk 


By /s/ John B. Noone 
Deputy Clerk 


9 
Spa ad Test - COURT OF CHIEF JUDGE LAWS 
UNITED STATES OF AMERICA ) 
VS. Criminal Case No. 3-55 
Dorsey K. Offutt ) 


THE PRESIDENT OF THE UNITED STATES TO 
William R. Ruseell, 8613 Woodbrook Lane, Chevy Chase, Maryland 
Aubrey J. Kendall, 9033-48th Place, College Park, Maryland 
You are hereby commanded to attend the! said court on Monday, Sept. 24, 
1956 at 9:00 o'clock A.M., to testify on behalf of the United States, 
and not depart the court without leave of the Court or the District 
Attorney. 

Witness, The Honorable Bolitha J. Laws, 

Chief Judge of said Court, 

this _—c day of , BaeDss 

ae 

HARRY M. HULL, Clerk 

By: /s/ John B. Noone 

Deputy Clerk 


Spa ad Test - COURT OF CHIEF JUDGE LAWS 
UNITED STATES OF AMERICA ) 

VS. Criminal Case No. Misc. 3-55 
DORSEY K. OFFUTT ) 


THE PRESIDENT OF THE UNITED STATES TO 

JOHN V. GOODMAN, 7930 Halleck St., District Heights, Md. 

Please report to Court Room #14, Fourth Floor, Judge Wilkin 

You are hereby commanded to attend the said court on Monday September 
24, 1956 at 9:00 o'clock A.M., to testify on behalf of the United States, 
and not depart the court without leave of the Court or the District At- 
torney. HARRY M. HULL, Clerk 


by: /S/ Mabel R. Houston 
Deputy Clerk 
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10 
[Filed September 25, 1956] 
ORDER 
This cause having come on for hearing on the merits on September 
24, 1956, and the respondent, Dorsey K. Offutt, having filed on Fridav, 
Sevtember 21, 1956 a motion "for a jurv trial" and the Court having con- 
sidered the pleadings, the motion and authorities in support thereof, and 
being of the opinion that the motionis not timely filed and is not supported 
by the authorities cited, it is this 24th day of September, 1956, 
ORDERED that the motion be and the same is hereby denied. 
/s/ R. N. Wilkin 
JUDGE 
[Filed September 25, 1956] 
ORDER 
This cause having come on for hearing on the merits on September 24, 
1956, and the respondent, Dorsey K. Offutt, having filed on Friday, 
September 21, 1956 a motion "to dismiss the application and to discharge 
the rule", and the Court having considered the pleadings herein, the 
motion and authorities in support thereof, and being of the opinion that 
the motion was not timely filed and is not supported by the authorities 
cited, it is this 24th day of September, 1956, 
ORDERED that the motion be and the same’is hereby denied. 
/s/ R. N. Wilkin 
JUDGE 


[Filed September 25, 1956] 
ORDER 
This cause having come on for hearing on the merits on September 
24, 1956, and the respondent, Dorsey K. Offutt, having filed on Friday, 
September 21, 1956 a motion "for bill of particulars" and the Court 
having considered the pleadings, the motion and the authorities in sup- 


port thereof, and having heard oral argument of counsel for the respondent 


11 
and the representatives of the Court, it is this 24th day of September, 
1956, 
ORDERED that the motion be and the same is hereby denied. 
/s/ R. N. Wilkin 
JUDGE 


[Filed September 25, 1956] 
ORDER 
This cause having come on for hearing on the merits on September 
24, 1956, and the respondent, Dorsey K. Offutt, having filed on Friday, 
September 21, 1956 a motion "to defer hearing on the merits until the 
Supreme Court of the United States acts upon pending petition for re- 
hearing", and the Court having considered the pleadings, the motion and 
authorities in support thereof, and having heard oral argument of counsel 
for the respondent Offutt and for the representative of the Court, itis 
this 24th day of September, 1956, 
ORDERED that the motion be and the same is hereby denied. 
/s/ R. N. Wilkin 
JUDGE 


[Filed October 11, 1956] 
MEMORANDUM BY THE COURT 
WILKIN, District Judge (By Designation): 
This cause has had an extended history in the courts. It originated 
in the trial of the case of UNITED STATES v. PECKHAM, Criminal No. 
579-52 in this Court. At the conclusion of that trial, the presiding judge 


cited the defendant here, Offutt, who had served as trial counsel for 


Peckham, for contempt of court, and filed twelve separate charges 
based on Offutt's conduct during the trial. The Court found the respondent 
guilty of all the charges, and ordered him committed for ten days to 
the custody of the United States Marshal. 
The Court of Appeals affirmed the trial judge as to four of the 


twelve findings of contempt and reduced the punishment to commitment 
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for a period of 48 hours. OFFUTT v. UNITED STATES, 93 U.S. App. 
D.C. 148, 208 F. 2d 842 (1952). On appeal, the Supreme Court, under 
the authority of COOKE v. UNITED STATES, 267 U.S. 517 (1925), and 
in the exercise of the Court's supervisory authority over the administration 
of criminal justice in the federal courts, held that the charges should be 
tried before a judge other than the one before whom the contempt was 
alleged to have originally arisen. OFFUTT v. UNITED STATES, 348 
U.S. 11 (1954). 

In compliance with that decision, the United States Attorney filed in 
this court an application for an order to the defendant herein to show cause 

930 why he should not be adjudged in criminal contempt. In Re DORSEY K. 

OFFUTT, Miscellaneous No. 3-55. Subsequently, a hearing was held 
before another judge, in accordance with the mandate of the United States 
Supreme Court, on the charges contained in the order to show cause 
(which were identical with the charges which had previously been af- 
firmed by the Court of Appeals). Respondent was then found guilty on 
two of the four charges. 

The case was again appealed. It should be noted that while on 
appeal, the United States was made a party plaintiff by order of the 
Court of Appeals, and the respondent was denominated ''defendant."' That 
court then reversed and remanded the cause to the District Court as a 
result of the failure of the trial judge to receive evidence outside of the 
record, in mitigation or exculpation of the acts of the defendant. 
OFFUTT v. UNITED STATES,  _—iU.S. App. D.C. —s_—_, 232 F.2d 
69 (1956). 

Defendant appealed the action of the Court of Appeals, however, 
and the United States Supreme Court denied certiorari on June 11, 1956. 
OFFUTT v. UNITED STATES, 24 U.S.L. Week 3337. A petition for 
rehearing of that action has been overruled. 

SUMMARY OF EVIDENCE 
This case came on for trial on two of the four charges presented 


in the hearing on the rule to show cause. They were I and I. 
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"I. On numerous occasions, he made insolent, insulting 
and offensive remarks to the court, and was guilty of gross dis- 
courtesy to the court. * * * 

"II. On several occasions, he asked of witnesses questions 
that were highly prejudicial to the witness and for which there 
was no foundation. * * *" 

Counsel for the plaintiff, in support of the two charges, offered 
in evidence and read excerpts from the transcript of the Peckham 
trial. Plaintiff then rested. 

Counsel for defendant, after an opening statement, called eleven 
witnesses and proffered other witnesses for cross examination whose testi- 
mony would have been cumulative. The defendant then rested. 

Counsel for the plaintiff then called two rebuttal witnesses who 
had served as jurors in the Peckham trial, and proffered two more 
witnesses for cross examination whose testimony was said to be cumu- 
lative. 

The witnesses called by the defendant were lawyers who had been 
present in court during part or all of the Peckham trial. They testified 
as to conduct of the judge and the attorney for the defendant during that 
trial. They detailed statements and conduct of the trial judge which 
they thought had provoked the challenged acts and statements of the 
defendant in this case. They testified that in their opinion the defendant 
had been respectful and proper. On cross examination some of them 
admitted that the defendant's conduct at times had "not been exemplary, " 
and that he had been "persistent, '' but they thought the conduct of the 
trial judge caused the acts of counsel. One witness referred to the 
altercations between judge and counsel as a "'conflict of personalities." 

They also said that Offutt had consulted them about the case and 
they had advised him that it would be necessary for him to state for the 
record the grounds for his objections to conduct of the judge, and Offutt 


himself testified that that was why he made statements in open court 


regarding the judge. 
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The two witnesses called in rebuttal said that Offutt had dis- 
obeyed orders and directions of the judge, and that in their opinion 
such conduct was the occasion of the apparent friction between judge 
and counsel. They admitted that at times the judge had shown anger 
by facial expression, tone of voice and gesticulations, but they thought 
such anger had been provoked by trial counsel. 

EFFECT OF EVIDENCE 

Except for the testimony of the defendant Offutt, the oral evidence 
does not vary the record of the Peckham trial or the impressions 
created by a reading of the transcript. The testimony of defendant Offutt 
disclaims evil or contumacious intent. It tells why Offutt did the things 
now charged or cited as contumacious, and what the basis or reason 
was for certain questions alleged to have "no foundation." 

A consideration of all the oral testimony confirms the effect 
created by a mere reading of the transcript and record of the Peckham 
case. After giving due regard to the testimony of Offutt regarding his 
intention, purpose, and the factual basis of his conduct, the question 
remains, Does his conduct as revealed by the record constitute con- 
tempt of court? 

ANALYSIS OF FORMER DECISION 

In answering that question, this Court is at once confronted by 
the decisions and opinions of the Court of Appeals and of the Supreme 
Court, cited by counsel on both sides of this case. The Court of Appeals 

reversed the conviction in the Peckham case because of conduct 
of the trial judge which it concluded "demonstrated a bias and lack of 
impartiality."" In determining the first appeal of Offutt from the finding 
of contempt, the Court of Appeals said that the petitioner's conduct 
could not "be considered apart from that of the trial judge, '' and reduced 
the sentence because of the conduct of the trial judge which they had 
mentioned when reversing the conviction in the Peckham case. 

The majority opinion of the Supreme Court states that the whole 


record amply supports this characterization of the conduct of the trial 


judge by the Court of Appeals. Because of the attitude of the trial judge 
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in the Peckham case, they remanded the contempt proceedings for re- 





trial in the District Court by a judge other than the judge who presided 
at the Peckham trial. 

On the other hand, counsel for the prosecution called this Court's 
attention to the fact that the Court of Appeals in its first opinion had 
affirmed the finding on four of the charges of contempt. The Court of 
Appeals in that case considered the improper conduct of the judge as 
grounds for mitigation, but the court did not absolve the petitioner 
Offutt from all wrong doing. 

The Supreme Court in the majority opinion said, "Nor are we 
unmindful of the fact that the ultimate finding of reprehensible conduct 
by the petitioner was sustained by the Court of Appeals" * * * and 
further: "We are not intimating that the: Court of Appeals was not justified 
in finding ample support for its conclusion that the trial judge was war- 

ranted in deeming petitioner's conduct as such contemptuous." 

The Supreme Court reversed the conviction because it concluded 
that the accused should have had a trial before a different judge. Three 
of the Justices dissented, saying that they would affirm the judgment 
of the Court of Appeals, and one of the dissenting judges said, "This 
case goes back to the District Court for hearing by another judge on charges 
as to which, on the record, this court admits petitioner is guilty. Itis 
only a question of how much punishment he shall receive." 

ANALYSIS OF EVIDENCE AND LAW 

This Court ordinarily has no authority and no occasion to pro- 
nounce judgement on the work or conduct of another judge of this court. 
The last mandate from the Court of Appeals, however, ordered a retrial 
and consideration of such evidence as might be offered in addition to the 
record of the Peckham trial, for the purpose of showing the conduct 
and circumstances of such trial and what effect, if any, the conduct of 
the trial judge had on the challenged conduct of trial counsel. Having 


considered all the evidence in accordance with the mandate, this Court 


is confronted by three questions: 
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(1) Did the conduct of the trial judge in the Peckham case justify, 
excuse or exculpate counsel for conduct alleged to be contumacious 
(and so found to be by the reviewing courts) ? 

(2) Did the conduct of the trial judge extenuate, mitigate or 
ameliorate the conduct of trial counsel, if found to be improper? 

(3) If the conduct of trial counsel was not justified or excused 
by the conduct of the trial judge, what should the sentence of punishment 
be in view of extenuating circumstances ? 

(1) 

It is the finding and judgment of this Court that the conduct of 
the trial judge did not justify or excuse the challenged conduct of trial 
counsel. It is the opinion of this Court that improper conduct of a 
trial judge can never justify or excuse contemptuous conduct of a trial 
attorney. Itis, of course, the duty of a lawyer to protect the rights of 
his client, but vigorous advocacy should never extend to contempt of 
court. He is obliged at times to state for the record the reasons for his 
motions or objections, but that should be done decorously in accordance 
with the rules of trial practice. If denied by the trial judge an oppor- 
tunity to state his reasons or objections, he should rest content that 
an appellate court will consider his proffer and allow him to state his 
reasons and objections on appeal. 

One of the witnesses called by the defendant testified that he had 


told Offutt that he should be respectful whatever the conduct of the judge. 


The reason for this strict rule is that the trial judge represents the 
sovereignty of the law and government. If the man who is counsel 
meets the man who is judge on the street, in the market place, or on 


the playing field, they are governed by the same rules of conduct that 


apply to other men, and they stand on equal footing. When in court, how- 


ever, the judge, even in spite of human frailties, still is the represen- 
tative of the sovereign power, and counsel must always respect the 
office whatever his opinion of the incumbent. Two wrongs do not make 


a right, and misconduct can not obliterate other misconduct. It is 
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the duty of all participants in a trial to maintain the dignity and good 
order of the courtroom. The practical requirements of orderly procedure 
also support this rule. 

Rules of Parliamentary Practice and Roberts" Rules of Order, 
which govern assemblies and meetings forbid further argument after an 
issue is settled, and one who speaks on .a determined issue is out of order. 
So the rules of trial practice, which govern a more formal procedure, 
forbid any argument after the court has ruled on a motion, an objection, 
or other issue. Counsel should not again address the court regarding 
such a settled matter without leave first obtained. Even if all the 
criticisms and accusations against the judge's conduct should, for pur- 
poses of argument, be admitted, still in this case, as in all such cases, 
there came a time when counsel should have been silent. He should have 
trusted that his silence would plead his cause on appeal. Further conten- 
tion or argument became not only futile, but improper. 

This rule is supported not only by decisions and practice, but is 
based on a fundamental principle of life which has been exemplified by 
the great trials of history. Such trials demonstrate the wisdom of silence 
when further contention is futile. With magnificent equanimity and sub- 
mission, Socrates accepted the death sentence of the popular court of 
Athens, and when his friends arranged the means for his escape from 
prison, he declined to take advantage of such arrangements, saying that 
it was the duty of a citizen to obey the law even when its sentence is 
unjust. 

Jesus of Nazareth stood mute before Pilate, in spite of insults 
and scourgings. When He Saw that Pilate feared the Emperor and was 
determined to please the people who cried for crucifixion, Jesus kept 
silent, and His silence redounds to His glory. 

Sir Thomas More's farewell to his judges is another magnificent 

example of the transcendency of meekness over injustice. Chief 
Justice Coke himself set an example for lawyers when he was called 
to account before the king. When the king persisted in the assertion 
of his arbitrary will, Coke appropriately replied, "It would not become 


me further to argue with your Majesty." 
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A modern exemplification of this principle is found in a book just 
recently published, entitled "In Silence I Speak: The Story of Cardinal 
Mindszenty," written by George N. Shuster, President of Hunter College. 
The author says: "Today the Cardinal's silent martyrdom is more elo- 
quent than all the political cliche’s that try to compromise with totali- 
tarian ideology."" The author concludes: "Americans must believe in 
something nobler than themselves if they desire the rest of the world 
to believe in it, too." 

So members of the legal profession must believe in the ideals 
of their profession more than in themselves if the sovereignty of law is 
to be respected. This fundamental principle of life was stated by Gerard 
Groote, one of the most learned men of the 14th Century, in these words: 
"By patience and humility we become stronger than all our enemies." 

Judicial impropriety can not be considered a complete defense, 
but only an extenuating circumstance. 

(2) 

When a vigorously contested trial, lasting more than fourteen 
days, develops personal animosity and acrimonious language, it is 
almost as impossible to determine the definitive cause and comparative 
responsibility for each impropreity as it is to unscramble eggs. The 
trial of this case, however, did develop facts and circumstances which 
this Court has to consider. It raised questions on which this Court 
should announce its ruling. Charge No. III will be considered first. 

CHARGE NO. Il 

The essence of the charge is that the defendant asked highly pre- 

judicial questions for which there was no foundation. During this trial 


it was conceded by counsel that the word "foundation" should be considered 


in two parts: Foundation in fact, and foundation in law. 

The evidence revealed that the defendant had some information of 
facts which would supply a foundation for the questions asked. For in- 
stance, he had been informed that the prosecuting witness in the Peckham 
trial had been taken by police officers to Police Headquarters for ques- 


tioning. He thought that information indicated an areest, and the broad 





definition of arrest supports his interpretation. A more diligent investi- 
gation would have revealed that there had been no arrest of the witness 
in the sense which his question implied. He was not legally justified 

in asking the witness WHEN she was first arrested. If warranted at 


all, the question should have been, Were you arrested? The rules of 


evidence and the law of the District of Columbia prohibit such a question 


for the purpose of impeaching the credibility of the witness. A witness's 
credibility can be impeached only by evidence of conviction of crime. 
3 WIGMORE, Sec. 980a; D. C. Code Par. 14 - 305: Sanford v. United 
States, 69 U.S. App. D.C. 44, 98 F. 2d 325. The defendant contended 
that he was not asking the question for the purpose of impeachment, 
but to support his contention that the abortion charged against Doctor 
Peckham had in fact been committed by the prosecuting witness herself, 
and that she had been promised immunity from prosecution. This Court 
doubts the legal propriety of such question in the circumstances but 
there is authority for questions of that character. WIGMORE, Sec. 967; 
PEOPLE v. SIMARD, 314 Mich. 624, 23 N.W. 2d 106 (1946). The Court 
is of opinion, however, that the asking of such a question in the 
circumstances did not of itself constitute contempt. 

As to the questions regarding prior abortions, the evidence re- 
vealed that factual information had been obtained by defense counsel 
from doctors and hospital records to support the question. This Court 
is of opinion, however, that such questions were not proper in law. 
Doctor Peckham was being tried for an abortion committed in 1952. 
Questions regarding abortions committed in 1947 or 1950 were irrele- 
vant. But here again this Court cannot find that such irrelevant questions 
in and of themselves constituted contempt. This Court doubts whether 
any charge of contempt would have been made if such questions were 
the only basis for it. They were no douht cited along with other charges 
to show the defendant's general attitude. It is the finding and judgment 
of the Court that the questions asked had foundation in fact, but some 


of them lacked foundation in law. 
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CHARGE NO. I 

Charge No. I alleges that on numerous occasions the defendant 
made insolent, insulting and offensive remarks to the Court, and was 
guilty of gross discourtesy to the Court. In support of this charge, 
counsel for plaintiff cited forty-six excerpts from the transcript of the 
Peckham case, and offered the evidence of certain jurors. The defendant 
contended that what he said was true, and that he said it in order to make 
a record as required by BILLECI v. UNITED STATES, 87 U.S. App. 


D.C. 274 (12), 184 F. 2d 394, and in order to comply with the advice 


given him by counsel whom he had consulted. Advice of counsel is not 

a defense to a charge of contempt. Counsel for defendant stated that 
such evidence tended to show zeal for client rather than insolent or 

offensive attitude toward the court. 

Defendant contended further that he was justified in making the 
statements in the manner they were made by a well-established practice 
in this court of making such statements during a bench conference, and 
by the fact that the judge had refused his request for a bench conference 
and had ordered him to make his statements and objections in open court 
(Transcript of June 5, page 51 (616)). 

It is this Court's opinion that such statements of objections and 
reasons Should always be made to the reporter in a voice audible to 
the judge, but not to the jury. When making objections to the judge's 
facial expressions, gestures, and statements, counsel should have ap- 
proached the reporter and made them in a low voice. If the Court would 
not permit such presentation, counsel should have rested content that 
the record would show his proffer. BUTLER v. UNITED STATES, 88 
U.S. App. D.C. 140 (9), 188 F. 2d 24. To make such statements in 
open court and then bandy words with the court as to the truth and 
propriety of his statements was grossly improper. 

Consideration of the excerpts of the transcript and the estimony 


and arguments brings this Court to the conclusion that the inciting cause 


of the asperity and improprieties in the Peckham trial was what may 
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be appropriately and simply termed "back talk."" Webster's Dictionary 
defines "back talk" as "impudent or argumentative reply, especially 
from a junior or a subordinate." The transcript is weighted with retorts 
which come within that definition (See Findings of Fact). Counsel also 
asked impertiment and improper questions of the court, and disputed 

the word of the judge, and frequently repeated derogatory assertions. 
Such conduct, together with counsel's failure to comply with orders of 
the court, such as directions to return to counsel table and be silent, 
reveal an attitude toward the presiding judge which cannot be tolerated 
or condoned, if orderly trial practice and the dignity of judicial adminis- 
tration is to be preserved. Such conduct of counsel, is contempt per 
se. Neither ignorance, nor advice of counsel, nor zeal for client, 
can alter the contumacious character of such conduct. 

Contempt uSually occurs when self-assertion predominates over 
respect for authority. There is no place for selfishness or pride in 
the service of the law. A great lawyer said two thousand years ago, 
"The law is a voiceless magistrate, anda magistrate is the voice of the 
law."' Since the law is impersonal, there should be no personal feeling 
in the practice and administration of the law. A man is never more 
upright in mind and heart than when he genuflects before the Supreme 
Authority. A lawyer is never more honorable and respectable than when 
he is humble before the law. Humility forestalls humiliation. 

It is the finding and the judgment of this Court that the defendant 
is beyond all doubt guilty of contempt of court. That brings us to the 
third question. 

(3) 

As to the sentence to be imposed, the Court is mindful that the 
Court of Appeals, after reviewing the record of the Peckham case and 
the record of the first contempt trial, reduced the sentence of ten days 
custody, imposed by the trial court, to a sentence of forty-eight hours 

in the custody of the Marshal. A consideration of all the evidence 
offered in this last trial induces the conclusion that a sentence committing 


the defendant to the custody of the Marshal for forty-eight hours is just 


22 
and proper in this case. The sentence of this Court will, therefore, 
be that the defendant be committed to the custody of the United States 
Marshal for forty-eight hours, and that execution of the sentence begin 
at 10 o'clock A.M. on October 13, 1956. 
Findings of fact and conclusions of law have been filed as a sup- 

plement to this opinion. 

/s/ R. N. Wilkin 

U.S. District Judge 
Washington, D.C., 
October 11, 1956. 


[Filed October 11, 1956] 
FINDINGS OF FACT 

1. That Dorsey K, Offutt, the defendant herein, was the attorney 
for Henry L. Peckham, Jr., in Criminal Case No. 579-52. 

2. That the said criminal case against Henry Lincoln Peckham, 
Jr. was tried before the Honorable Alexander Holtzoff, United States 
District Judge for the District of Columbia. 

3. That the defendant herein, Dorsey K. Offutt, acted in an 
improper manner in the following particulars during the said trial 
of United States v. Henry Lincoln Peckham, Jr.: 

(1) On June 3, 1952, the defendant in a discourteous 
manner stated to Judge Holtzoff that he was entitled to conduct 


his examination without interruption by the Court. Transcript 


of proceedings in United States v. Peckham, Criminal No. 579-52 


(hereinafter referred to as transcript), at metered page 231. 

(2) That on June 3, 1952, the defendant, Dorsey K. Offutt, 
asserted without foundation and improperly that the prosecution 
was brought in bad faith. Transcript, at metered page 245. 

(3) That on June 3, 1952, the defendant, Offutt, addressed 
the Court in a discourteous manner in that during his interrogation 
of a witness he said: "Listen to that, your Honor." Transcript, 


at metered page 263. 
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(4) That on June 3, 1952, the defendant Offutt on two occasions 
provocatively challenged the Court's right to note a witness’ testi- 
mony and objected to the Court's interruptions. Transcript, at 
metered page 296. 

- (5) That on June 3, 1952, the defendant Offutt again pro- 
vocatively challenged the Court's right to interrupt counsel. 
Transcript, at metered page 379. 

(6) That on June 3, 1952, the defendant Offutt accused the 
Court of denying him the right to go to the bathroom. The record 
fails to disclose any basis for this accusation. Transcript, at 
metered page 402. 

(7) That on June 4, 1952, the defendant Offutt accused the 
Court of a misstatement of fact. !Transcript, at metered page 409. 

(8) That on June 4, 1952, the defendant without justifica- 
tion reminded the Court that the Court had used the word "stupid" 
on the previous day. Transcript, at metered page 412. 

(9) That on June 4, 1952, the defendant Offutt without justi- 
fication again reminded the Courtiof the use of the word "stupid." 
Transcript, at metered page 413. 

(10) That on June 4, 1952, the defendant Offutt provocatively 
objected to the Court raising his hand and leaning forward. Transcript, 
at metered page 422. 

(11) That on June 4, 1952, the defendant Offutt characterized 


the Court's conduct on the previous day as screaming and jumping 


forward. Transcript, at metered page 423. 

(12) That on June 4, 1952, the defendant Offutt without 
justification objected to the Court asking questions of the witness. 
Transcript, at metered page 523. 

(13) That on June 4, 1952, the defendant without justification 
objected to the Court asking questions of a witness. Transcript, 
at metered page 528. 

(14) That on June 5, 1952, the defendant Offutt in a dis- 


courteous manner remarked to the Court that he was startled 
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and disturbed by the moving of the Judge. Transcript, at 
metered page 591. 

(15) That on June 5, 1952, the defendant Offutt again pro- 
vocatively reminded the Court that the Court had used the word 
"stupid" on the prior occasion (June 3, 1952). Transcript, at 
metered page 637. 

(16) That on June 5, 1952, the defendant Offutt in a dis- 
courteous manner 2 ain accused the Court of interrupting the 
examination of a witness. Transcript, at metered page 637. 

(17) That on June 5, 1952, the defendant Offutt insolently 
told the Court that he would like to conduct his examination of a 
witness without being interrupted by the Court. Transcript, at 
metered page 655. 

(18) That on June 5, 1952, the defendant Offutt, with 
reference to an occasion which had transpired after the Marshal 
had adjourned the Court, improperly and offensively accused the 
Court of leaving the courtroom while Offutt was making a motion. 
Transcript, at metered page 672. 

(19) That on June 5, 1952, the defendant Offutt in arguing 


with the Court about the testimony of a witness peremptorily 


challenged the Court. Transcript, at metered page 682. 

(20) That on June 5, 1952, the defendant Offutt again dis- 
courteously objected to an interruption by the Court when the Court 
sought to have the Court Reporter read back a question to a witness. 
Transcript, at metered page 707. 

(21) That on June 5, 1952, the defendant Offutt objected 
in a discourteous manner to a statement by the Court to the effect 
that it is the Court's duty to protect witnesses. Transcript, at 
metered page 709. 

(22) That on June 5, 1952, the defendant Offutt insultingly 
objected to an interruptim by the Court when the Court was at- 
tempting to allow a witness to complete his answer. Transcript, 


at metered page 738. 
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(23) That on June 6, 1952, the defendant Offutt again 
reproached the Court in a discourteous manner for observing that 
defendant Offutt had been over certain subject matter twice and 
that the Court would not permit further questions thereon. Trans- 
cript, at metered page 770. 

(24) That on June6, 1952, the defendant Offutt insolently 
characterized a ruling by the Court that a witness who had testified 





might remain in the courtroom as a "long speech" to which he 
objected. Transcript, at metered page 791. 
(25) That on June 6, 1952, the defendant Offutt also dis- 


courteously and provocatively characterized the Court's ruling 


noted in the previous finding as a "long dissertation" to which he 


objected. Transcript, at metered page 791. 

(26) That on June 6, 1952, the defendant Offutt interrupted 
the Court and in a discourteous manner said: ''May we come to the 
bench and get this straightened out."' Transcript, at metered page 
842. 

(27) On June 9, 1952, the defendant Offutt provocatively 
characterized certain actions of the Court at a bench conference 
stating: "I object to Your Honor moving your hand as you did 
just then, and gesticulating, and I want to put on the record those 
things."" Transcript, at metered page 886. 

(28) On June 9, 1952, the defendant Offutt objected im- 
properly to the tone of voice of the Court and the shaking of the 
Court's hand, and immediately thereafter offensively and provocatively 
repeated his objection to the tone of the Court's voice. Transcript, 
at metered page 919. 

(29) On June 9, 1952, the defendant Offutt again objected 
in a discourteous manner to the Court's gestures and mannerisms. 
Transcript, at metered page 939. 

(30) On June 9, 1952, the defendant Offutt discourteously 
accused the Court of gesturing and raising his voice from time 


to time and improperly charged that at the moment the Court was 


raising his voice. Transcript, at metered page 940. 
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(31) On June 9, 1952, the defendant Offutt persisted on 
two subsequent occasions in arguing provocatively with the Court 
on the subject of the Court's tone of voice after he had stated his 
position. Transcript, at metered page 940. 

(32) On June 9, 1952, the defendant Offutt persisted in arguing 
repetitiously with the Court about the Court's voice and gestures 
after he had stated his position. Transcript, at metered page 1026. 

(33) On June 9, 1952, the defendant Offutt improperly and 
provocatively accused the Court of characterizing a question as 
"stupid" when the record shows the Court had merely ruled that 
the question was excluded. Transcript, at metered page 1043. 

(34) On June 10, 1952, the defendant Offutt, speaking at 
the bench, contentiously and repeatedly asserted that the 
Court had refused to allow defendant to make objections at the 
bench concerning the Court's gestures, intonations of voice and 
posture, and continued to argue after the Court had said that it 
would not permit him to argue. Transcript, at metered page 
1068-9. 

(35) On June 10, 1952, the defendant Offutt insolently 
accused the Court of raising his voice and shouting after the Court 
had found it necessary three times to repeat the instruction that 
a certain transcript be handed to the Court. Transcript, at 
metered page 1075. 

(36) On June 10, 1952, the defendant Offutt discourteously 
declared to the Court: "I object to your putting your hand up like 
that," after the Court had directed counsel three times to return 
to counsel table. Transcript, at metered page 1081. 

(37) On June 10, 1952, the defendant Offutt insolently made 4 
an objection to the Court's interruption when the Court merely asked 


a witness if the witness had completed his answer. Transcript, at 


metered page 1092. 2 
(38) On June 10, 1952, the defendant Offutt discourteously argued 
with the Court, charging that the Court had distracted his attention 
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after the Court had observed that the witness then being examined was 
entitled to courteous treatment. Transcript, at metered page 1092. 

(39) On June 10, 1952, the defendant Offutt acting with gross 
discourtesy requested that the record show that the Court leaned forward, 
shook his head, and raised his voice after the Court had excused a witness 
because defendant refused to abide by the Court's ruling that the witness 
would be excused if defendant failed to direct questions to the witness. 
Transcript, at metered page 1098. 

(40) On June 10, 1952, the defendant Offutt insolently objected 
to the Court raising the Court's hand and then repeated the remark after 
the Court had terminated testimony to rule on a government objection. 
Transcript, at metered page 1131. 

(41) On June 10, 1952, the defendant Offutt insolently chal- 
lenged the Court for interrupting the respondent after the Court excluded 
a question, and defendant then discourteously said: "May I ask my question 
before an objection is made and not be interrupted?" Transcript, at 
metered page 1154. 

(42) On June 10, 1952, the defendant Offutt reprimanded the 
Court for smiling. Transcript, at metered page 1168. 

(43) On June 11, 1952, the defendant Offutt insolently and 
repeatedly declared that the Judge had yelled at him and had raised his 
voice when the Court had ruled that counsel could then ask the witness 
a question, and defendant indulgedin back talk. Transcript, at metered 
page 1341. 

(44) That the defendant Offutt asked prejudicial questions 
which were without foundation in law. Transcript of June 2, at metered 
page 156, and transcript of June 5, at metered pages 620 and 621. 

CONCLUSIONS OF LAW 
The Court concludes that it has been shown beyond a reasonable doubt 
that the defendant was guilty of misbehavior in the presence of the Court, 
and that such misbehavior was contumacious and tended to obstruct the 


administration of justice, and that defendant is, therefore, guilty of 


contempt of court. Jef BN. Witla 


Washington, D.C. U.S. District Judge 
October 11, 1956. 














951 [Filed October 11, 1956] 


NOTICE OF APPEAL 


Notice is hereby given this 11th day of October, 1956 that defen- 
dant, Dorsey K. Offutt hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court en- 
tered on the 11th day of October, 1956 in favor of the plaintiff against 


said defendant. 
/s/ Warren E. Magee 
Attorney for the defendant 


Please mail a copy of the above notice of appeal to the United 
States Attorney. 


/s/ Warren E. Magee 


Attorney for defendant 
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[Filed October 11, 1956] 
ORDER 
Defendant is adjudged guilty of contempt of court, as charged, and 
as sentence he is committed to the custody of the United States Marshal 
for forty-eight hours. 
Application for stay of execution pending appeal is granted, and 
bond is fixed in the sum of Five Hundred Dollars ($500. 00). 
ENTER: October 11, 1956. 
/s/ R. N. Wilkin 
U. S. District Judge 


[Filed October 19, 1956] 

DEFENDANT'S STATEMENT OF POINTS ON APPEAL 

The defendant states that the Points on Appeal are: 

1. Judge Wilkin lacked jurisdiction and it was error to commence 
the hearing on September 24, 1956. 

2. The Court erred in denying the defendant's Motion to Dismiss 
the Application and Discharge the Rule. 

3. The Court erred in denying the defendant's Motion and Demand 
for a jury trial. 

4. The Court erred in failing to grant the Motion of the defendant 
for a finding and judgement in Charges I and III of the Order to Show 
Cause of March 11, 1955, made by the defendant at the conclusion of the 
plaintiff's case in chief. 

2. The Court erred in permitting, after the defendant's case had 
been closed, the plaintiff to submit and the Court to receive in evidence 
against the defendant the testimony of two jurors and the proffered testimony 
of two other jurors because such evidence was not rebuttal evidence but 
constituted evidence in chief because no good cause was shown for not 
presenting this testimony as a part of the case in chief of the plaintiff. 

6. The Court erred in denying the renewed Motion of the defendant 
for a finding and judgement in his favor on Charges I and II of the Order 
to Show Cause of March 11, 1955, made at the conclusion of all of the 
evidence. 
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7. The Court erred in receiving as evidence the testimony of two 
jurors over the objections of the defendant. 

8. The Court erred in adopting as its Findings substantially the 
proposed Findings of Fact and Conclusions of Law of the plaintiff, 
because they were not supported by the evidence beyond a reasonable 
doubt. 

9. The Court erred in not adopting the proposed Findings of Fact 
and conclusions of Law of the defendant, because they were supported 
by the evidence. 

10. The Court erred in entering a Memorandum Opinion and Findings 
of Fact and Conclusions of Law because neither the Memorandum Opinion 
of the Court or the Findings of Fact or Conclusions of Law are supported 
by the evidence beyond a reasonable doubt. 

11. The Court erred in entering its Order of October 11, 1956 
finding the defendant guilty as charged, because in its oral Opinion an- 
nounced from the Bench and in its oral sentence, the Court found insofar 
as Charge III of the Order to Show Causeiof March 11, 1955 is concerned 
that the defendant had foundations in fact for every question asked, which 
is used as a basis for the charge of contempt in Charge II, and ruled 
that the asking of such questions was not contempt per se. This Order 
also was erroneous in finding defendant guilty as charged because the 
evidence does not establish guilt beyond a reasonable doubt. 

12. The Court erred in not permitting the defendant or his counsel 
to make statements prior to sentencing. ‘The sentence of the Court imposed 
in its Order of October 11, 1956 is excessive. 

13. The proceedings in their entirety were unfair and a denial to 
the defendant of due process of law. 


14. And other errors apparent of record. 


[Filed October 19, 1956] 


DEFENDANT'S SUPPLEMENTAL DESIGNATION OF RECORD 
ON APPEAL 


Defendant designates as a Supplemental Record on Appeal in the 
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above-entitled case the following: 

1. Certification of the Clerk of the Court showing the filing of 
fifteen subpoenas by the United States to fifteen witnesses, all being 
returnable at 10:00 A.M. on September 24, 1956 before Judge Wilkin 
in the above-entitled case. 

2. Clerk's Certificate. 





[Filed October 19, 1956] 
DEFENDANT'S DESIGNATION OF RECORD ON APPEAL 

The defendant designates as the Record on Appeal in the above- 
entitled case the following: 

1. Application of the United States Attorney, et al for a Rule to 
Show Cause - filed March 11, 1955. 

2. Order to Show Cause - filed March 11, 1955. 

3. Order designating Judge Wilkin to sit - filed April 24, 1956. 

4. Order withdrawing the appointment of Leo A. Rover, et 
cetera - filed September 4, 1956. | 

2. Motion of defendant to dismiss Application and discharge Rule - 
filed September 21, 1956. 

6. Motion and Demand of the defendant for a jury trial - filed 
September 21, 1956. 

7. Order denying Motion of defendant to dismiss the Application 
and discharge the Rule - filed September 25, 1956. 

8. Order denying Motion and Demand of the defendant for a jury 
trial - filed September 25, 1956. 

9. Proposed Findings of Fact and Conclusions of Law of the United 
States - filed October 4, 1956. 

10. Proposed Findings of Fact and Conclusions of Law of the 
defendant - filed October 8, 1956. 

11. Memorandum by the Court, Findings of Fact and Conclusions 
of Law of Judge Wilkin - filed October 11, 1956. 

12. Order committing defendant and fixing Appeal bond of $500 - 
filed October 11, 1956. 
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13. Defendant's Notice of Appeal - filed October 11, 1956. 

14. Docket entry showing filing by defendant of his Undertaking on 
appeal in the sum of $500 - filed October 11, 1956. 

15. Complete list of all docket entires of March 11, 1955 to date. 

16. Reporter's transcript of the proceedings and hearing. 

17. Statement of Points on Appeal. 

18. This Designation of Record. 

19. Clerk's Certificate. 


960 [Filed November 7, 1956] 


DEFENDANT'S PROPOSED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause having come on for a hearing by the Court, without a 
jury, on September 24, 1956, said hearing having been completed on 
October 1, 1956, on the Complaint of the United States Attorney filed 
herein, and on this Court's Order to Show Cause of March 11, 1955, 
charging the defendant with the following contempts of Court: 

I. On numerous occasions, he made insolent, insulting 
and offensive remarks to the court, and was guilty of gross 
discourtesy to the court. 

II. On numerous occasions, he persisted in repeating 
questions, previously excluded by the court, in order to evade 
the court's rulings, in spite of admonitions by the court to the 
contrary. Many of these questions were obviously intended to 
besmirch a witness. 

Ill. On several occasions he asked of witnesses questions 
that were highly prejudicial to the witness and for which there was 
no foundation. Thus, he asked Mary Ott, the victim of the abortions 
charged against the defendant, "When were you arrested in this 
case?" As a matter of fact she never had been arrested and 
when called to account by the court Offutt only answered that he 


had a right to enquire whether the witness had been arrested 
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in this case. 
IV. He constantly tried to create an episode that might 
lead the court to direct a mistrial; 
which hearing was limited to Charges I and III because this Court hereto- a 
fore acquitted the defendant on Charges II and IV, the case in chief of 
961 the plaintiff consisted of forty-six excerpts from the transcript 
read into the record from the transcript of record of the trial of United 
States v. Henry Lincoln Peckham, Jr., Criminal No. 579-52, and there- 
after fifteen attorneys at law and members of the Bar of this Court, to- 
gether with the defendant, testified; the plaintiff's rebuttal testimony con- 
sisted of the general testimony of two jurors and a proffer of two jurors 
who would have testified similarly, the arguments of counsel, and upon 
consideratim thereof, the Court makes the following Findings of Fact 
concerning Charges I and III of this Court's Order to Show Cause of 
March 11, 1955. 
FINDINGS OF FACT 

1. Dorsey K. Offutt, the defendant herein, was trial counsel and 
attorney for the defendant, Henry Lincoln Peckham, Jr., in Criminal 
Case No. 579-52. 

2. Said Criminal Case No. 579-52 was tried before Judge 
Alexander Holtzoff of this Court which trial commenced on May 27, 

1952 and ended on June 16, 1952. 

3. The plaintiff herein contends that the defendant was contemptuous 
because of the following situations which developed during the trial of 
Criminal Case No. 579-52: 

CHARGE I 
(1) On June 3, 1952, at metered page 231 of the 

transcript in Criminal No. 579-52 (hereinafter referred to as 

transcript), defendant objected to the Trial Judge interrupting 

his cross-examination of the prosecution witness Ott on the ground 

that as defense counsel he was entitled to conduct his examination 

without interruption by the Trial Judge. 
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(2) On June 3, 1952, at metered page 245 of the transcript, 
the defendant after being interrupted by the Trial Judge in his 
cross-examination of the witness Ott stated he was pursuing a 
certain line of questioning in order to show that the prosecution 
was not brought in good faith. 

(3) On June 3, 1952, at metered page 263, defendant who 
was interrupted in his colloquy with the Trial Judge by an un- 
solicited remark from the prosecution witness Ott, called this 
matter to the attention of the Trial Judge as follows: "Justa 
moment. Listen to that, Your Honor. I ask you to admonish the 
witness." 

(4) On June 3, 1952, at metered page 296 of the transcript, 
defendant again objected to the interruptions of his cross-examina- 
tim of the prosecution witness Ott by the Trial Judge and submitted 
that he was entitled to examine this important witness without inter- 
ference by the Trial Judge. 

(5) On June 3, 1952, at metered page 379 of the transcript, 
defendant objected and explained to the Trial Judge that he could 
not examine the prosecution witness Ott with so many interruptions 
from the Trial Judge and the prosecutor. 

(6) On June 3, 1952, at metered page 402 of the transcript, 
defendant stated during the course of an objection to the Trial 
Judge that he was sick, that he did not mean to be discourteous 
but that when he wanted to go to the bathroom, the Trial Judge 
would not permit him to go. This Court finds that the Trial 
Judge in his Order and Specifications of Contempt filed June 16, 
1952, based Charge V on the statement now relied upon by the 
plaintiff, of the defendant, "I wanted to go to the bathroom but you 
wouldn't let me go" on the ground that this was a false statement, 
but the United States Court of Appeals for the District of Columbia 
in No. 11466, Offutt v. United States, the appeal of the defendant 
here from the Summary Judgement of Contempt entered by the 
trial judge in Criminal No. 579-52, in foot-note 1, specifically 
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found that "Finding V lacks adequate support." This Finding of 
the Court of Appeals disposes of the plaintiffs contention that the 
incident at metered page 402 is a contempt of Court because false 
and it will not be considered further by this Court in its Findings 
of Fact and Conclusions of Law. 

(7) On June 4, 1952, at metered page 409 of the transcript, 
defendant made the statement that he didn't have the witness Ott 
under cross-examination "for twenty-four hours" which plaintiff 
asserts is a misstatement. 

(8) On June 4, 1952, at metered page 412 of the transcript, 
defendant in seeking to reopen the examination of the prosecution 
witness Ott, stated that he had been limited in his examination of 
her theretofore, that he objected to this limitation and that he wanted 
the Trial Judge to let him go into relative details with her on further 
cross-examination and pointed out that he had difficulty in under- 
standing the Trial Judge's ruling and advised the Trial Judge that 
he had stated of the respondent in the presence of the jury that 
respondent was "stupid." 

(9) On June 4, 1952, at metered page 413 of the transcript, 
in the same colloquy with the Trial Judge, defendant asked the 
Trial Judge to instruct the jury that the statement he made in the 
presence of the jury to the effect that the defendant was stupid 
should be corrected, as it was a reflection on the defendant, hence 
on his client's defense. 

(10) On June 4, 1952, in metered page 422 of the transcript, 
defendant objected to the Trial Judge raising his hand, leaning 
forward and looking forward to the District Attorney before the 
District Attorney made an objection. 

(11) On June 4, 1952, at metered page 423 of the transcript, 
at a Bench conference defendant pointed out to the Court that 
yesterday the Trial Judge had screamed and had jumped forward, 
and while he did not mean any discourtesy to the Judge, these matters 


should be described in the record in accordance with the ruling of 
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Chief Judge Stephens of our Court of Appeals. 

(12) On June 4, 1952, at metered page 523 of the transcript, 
defendant objected to the Trial Judge taking over the examination 
of the prosecution witness, Dr. Kilpatrick, during cross-examination 
by the defendant, and then not permitting the defendant to make 
any objection to any answers given by this prosecution witness 
until after the witness had completed his answer to a broad question 
asked by the Trial Judge which instructed this prosecution witness 
to state "everything" that he took into consideration in arriving at 
a diagnosis in the case. 

(13) On June 4, 1952, at metered page 528 of the transcript, 
defendant objected to the Trial Judge refusing him the right to 
ask his own questions on cross-examination and requiring defendant 
not to object to any answers given by Dr. Kilpatrick until the Trial 
Judge had completed his examination of the witness. 

(14) On June 5, 1952, at metered page 591 of the transcript, 
defendant pointed out to the Trial Judge that his movements startled 
and disturbed the defendant and that when the Trial Judge jumped 
from his seat up to his desk and at the same time reprimanded 
or stopped the defendant, that it upset the defendant and made him 
very nervous. 

(15) On June 5, 1952, at metered page 637 of the transcript, 
defendant in pointing out the difficulties he had in trying the Peckham 
case, Stated to the Trial Judge that he would not tell the defendant 
in what respect he was offending the Trial Judge, hence, as an 
illustration, pointed out that the Judge had even accused the 
defendant of being stupid, and under these "difficult" circumstances 
defendant moved the Trial Judge to permit him to examine the prose- 


cution witness without interuptions and without prejudicial statements 


being made by the Trial Judge in the presence of the jury. 
(16) On June 5, 1952, at metered page 637 of the transcript, 
defendant because of the difficulties he encountered in the trial, 





36 


made the foregoing motion for permission to examine the prose- 


cution witness without interruptions by the Trial Judge. 

(17) On June 5, 1952, at metered page 655 of the transcirpt, 
after defendant had been again interrupted by the Trial Judge, 
defendant requested the Trial Judge that he be permitted to conduct 
his examination of the prosecution witness Christianson. 

(18) On June 5, 1952, at metered page 672 of the transcript, 
defendant moved for a mis-trial on the ground that while he was 
making a motion at the close of the session and before the noon 
recess, the Trial Judge stood up, left the Bench, waved his hand 
at the defendant, motioned him to stop, all in the presence of the 
jury, which prejudiced the defense. In denying this motion, the 
Trial Judge disparagingly ruled, "I think I will go through the 
transcript and make up a score card on the number of motions 
you made for a mis-trial during the course of this trial."" Defendant 
objected to this type of ruling because the voice of the Trial Judge 
carried more than the Judge realized and was being overheard by 
the jury. 

(19) On June 5, 1952, at metered page 682 of the transcript, 
defendant and the Trial Judge were in disagreement as to a state- 
ment made by the witness Christianson in earlier testimony. Defen- 
dant asked to have the record read, whereupon the Trial Judge 
stated this was a "challenge" to the Court, which the defendant 
denied. 

(20) On June 5, 1952, at metered page 707 of the transcript, 
defendant objected to the interruption by the Trial Judge during 
the cross-examination of the prosecution witness Christianson at 
a point in the cross-examination of the witness Christianson when 
the defendant had succeeded in getting him to admit that he was 
going to participate in the crime of abortion with her and was 
going to help her do it. 

(21) On June 5, 1952, at metered page 709 of the transcript, 
defendant objected to a statement made in open Court to the jury 
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that it was the Court's duty to protect witnesses, such as Christianson, 
a felon, the paramour of the witness Ott and the person responsible 
for one of her pregnancies "against oppression". 

(22) On June 5, 1952, at metered page 738 of the transcript, 
defendant objected to the Trial Judge interrupting and unjustly 
accusing him of interrupting the witness before the witness had 
finished his answer, when the record shows that the witness did 
complete his answer. 

(23) On June 6, 1952, at metered page 770 of the transcript, 
defendant objected to the Trial Judge and the prosecution both in- 
terrupting him during his cross-examination of the Police Officer 
Sullivan on the grounds that these interruptions made it very difficult 
for the defendant to properly cross-examine the witness. 

(24) On June 6, 1952, at metered page 791 of the transcript, 
defendant objected to long speeches in connection with rulings 
coming from both the Trial Judge and the prosecutor because the 
defendant was not permitted to make an argument in support of his 
objection. 

(25) On June 6, 1952, during the same discussion at metered 
page 791 of the transcript, defendant objected to dissertations, 
particularly by the prosecutor, when he was not permitted to argue 
his objections. 

(26) On June 6, 1942, at metered page 842 of the transcript, 
defendant asked permission to come to the Bench, saying "May we 
come to the Bench to get this straightened out rather than discuss 
the matter in the Court?" 

(27) On June 9, 1952, at metered page 886 of the transcript, 
defe ndant objected to the Trial Judge moving his hand and gesticula- 


ting, as the defendant was of the opinion that these movements should 


be "put in the record." 

(28) On June 9, 1952, at metered page 919 of the transcript, 
defendant objected to the tone of voice of the Trial Judge and the 
shaking of the Trial Judge's hand. 
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(29) On June 9, 1952, at metered page 939 of the transcript, 
defendant objected to the gestures and mannerisms of the Trial 
Judge, but before he could complete his objections, the Trial 
Judge stated that defendant had forfeited his right to courteous 
treatment from the Trial Judge. 

(30) On June 9, 1952, at metered page 940 of the transcript, 
defendant at a Bench conference interposed an objection to the Trial 
Judge gesturing at the defendant and raising his voice from time to 
time and because the jury could hear the Trial Judge's rulings at 
the Bench. 

(31) On June 9, 1952, at metered page 940 of the transcript, 
defendant pointed out to the Trial Judge at the Bench that people 
in the Courtroom had advised him that they could hear the rulings 
of the Trial Judge at the Bench and the defendant was calling this 
to the attention of the Trial Judge and objecting to the Judge raising 
his voice because the jury could hear his rulings. 

(32) On June 9, 1952, at metered page 1026 of the transcript, 
defendant objected to the Trial Judge raising his voice at the 
defendant and shaking his hand reprimanding the defendant in the 
presence of the jury because there was no justification for such 
conduct and because it appeared in the presence of the jury, the 
defendant moved for a mis-trial, and defendant further objected 
to the Trial Judge unjustly accusing him in the presence of the jury 
of "badgering witnesses." 

(33) On June 9, 1952, at metered page 1043 of the transcript, 
defendant misunderstood a ruling of the Trial Judge and thought he 
heard him characterize a question of the defendant as "stupid." 
When the Trial Judge explained to the defendant that he had not 


characterized the question as stupid, defendant then said that he 


. had misunderstood "what the Court said." 


(34) On June 10, 1952, at metered page 1068 of the trans- 


cript, defendant at a Bench conference moved for a mis-trial 


and among the grounds described the gestures, intimations of voice, 
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leaning forward in his chair and the waving of his hand by the Trial 
Judge, which matters the defendant had been trying to get in the 
record earlier but had not been able to because the Trial Judge 
had refused to permit the defendant to come to the Bench and had 
refused to let him make a proffer in open Court, citing the 
Billecci and Lewis cases. 

(35) On June 10, 1952, at metered page 1075 of the trans- 
cript, defendant respectfully moved the Court for a mis-trial 
on the basis that the Trial Court's attitude and conduct was 
prejudicial because the Trial Judge raised his voice and shouted 
at the defendant concerning the transcript he was discussing to 
“hand it to the Clerk." 

(36) On June 10, 1952, at metered page 1081 of the trans- 


cript, defendant in attempting to make an objection at the Bench 


to the movements and mannerisms of the Trial Judge was stopped 


before he could complete his objection and was told to go back to 
the counsel table by the Trial Judge or the Trial Judge would have 
the Marshal pull him back "to his seat." 

(37) On June 10, 1952, at metered page 1092 of the trans- 
cript, the defendant objected to the Trial Judge interrupting his 
examination of a witness and unjustly accusing the defendant of 
interrupting the witness before the! witness had finished his answer, 
yet when the witness was asked if he had finished his answer, the wit- 
ness replied in the affirmative. 

(38) On June 10, 1952, at metered page 1092 of the trans- 
cript, defendant objected to the Trial Judge accusing him of using 
a menacing :manner toward the witness when defendant had not 
menaced the witness in any way, and to the Trial Judge stating 
that he would protect witnesses against discourteous treatment by 
counsel, with the defendant replying that he was not discourteous 
and was attempting to conduct his examination in the proper manner. 

(39) On June 10, 1952, at metered page 1098 of the transcript, 


defendant objected and moved for a mistrial because of the Trial 
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Judge leaning forward, shaking his hand, raising his voice and 
threatening the defendant in both his manner and in his attitude. 
In this instance the Trial Judge changed his ruling, ordering 
the witness to stand down from the witness stand, which the 
defendant had objected to, because the defendant pointed out to 
the Trial Judge that the Trial Judge had refused to let him ask 
certain questions of the witness and permitted the defendant to 
continue with his examination of the witness Jones. 

(40) On June 10, 1952, at metered page 1131 of the trans- 
cript, defendant objected to the Trial Judge raising his hand at 
the defendant, whereupon the Trial Judge stated that this objection 





was insolent and accused the defendant of "losing your mind.” 

(41) On June 10, 1952, at metered page 1154 of the trans- 
cript, defendant was interrupted in his examination of the witness 
Stearns by both the Trial Judge and the prosecutor, whereupon 
the defendant moved for leave to question the witness without . 
interruption, which request was denied by the Trial Judge. 

972 (42) On June 10, 1952, at metered page 1168 of the trans- < 
cript, defendant moved to strike the unresponsive and volunteered 
remarks of the prosecutor who was being examined by the defendant, 
which the Trial Judge refused to do and smiled in a derisive manner, 


whereupon the defendant objected to the Trial Judge smiling at 


his proper motion to strike the improper answer and improperly o 

volunteered remarks of the prosecutor. 34 
(43) On June 11, 1952, at metered page 1341 of the trans- "- 

cript, defendant objected to the Trial Judge yelling at him and 


raising his voice at him, to his leaning forward and shaking his 
hand at the defendant. 


CHARGE II ‘ 
(44) On June 2, 1952, at metered page 156 of the transcript, «| 
defendant asked the following question of the prosecuting witness, « 


Mary Ott: 


¢ 
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"By the way, when were you first arrested in connection 
with this case ?" 
(45) On June 3, 1952, at metered page 348 of the transcript, 
defendant asked the following questions of the prosecuting witness, 

Mary Ott: 

"Q. After Dr. Kilpatrick had seen you, and Dr. Sabin, 
Didn't you endeavor to cause the abortion -- cause this 
abortion to be complete, by withdrawing and inserting a 
catheter that they had put in you? 

TE 2 IE ae 2c 2c fc 2c 2c 2c 2c ac 3c 2c 2c 3c 2c 
Q. And didn't you go into a tantrum, in that hospital, 
because they objected to your withdrawing and inserting 
a catheter in your vagina? 

2 2 i ec 2c ec 2c 2c fe 3 CI i a 2 3K 2c 
Q. Do you deny that you did withdraw and insert the 
catheter in yourself?" 

4. Other instances of alleged contumptuous conduct on the part 
of the defendant were listed in the Bill of Particulars filed on behalf of the 
plaintiff in the above-entitled cause and excerpts in support of these parti- 
culars were read into the record as a part of the plaintiff's case, namely, 
instances at metered pages 416-417, 419-420, 431-433, 464-465, 534, 
728, 789, 951, 1123, 1551-1552, 551, 695, 696, 938 and 1078-1079. 
Some of these excerpts were abandoned by the plaintiff at the trial. As 
to the remaining excerpts, they were not discussed in the argument of the 
plaintiff and were not submitted as a part of the proposed Findings of 
Fact of the plaintiff. Therefore, this Court will not consider these addi- 
tional excerpts from the transcript because of their abandonment by the 
plaintiff. 

). Defendant under the practise existing in this Court to protect 
the record of the defendant Peckham in Criminal Case Ne. 579-52, had 
to make his motions, objections and proffers either at the Bench when 
permitted by the Trial Judge, or, when not permitted, in open Court. Had 


a practise of permitting counsel at side Bar to state in a low voice motions, 





42 
objections and proffers to the reporter been followed in this case, which 
practise this particular Judge has permitted elsewhere, the controversy 
between the Trial Judge and the defendant, with all of its unhappy conse- 
quences, probably could have been avoided. On many occasions the 
defendant was denied the right to make his motions, objections and proffers 
at the Bench and, therefore, was compelled to make them in open Court. 
Defendant requested on 99 occasions to approach the Bench for the purpose 
of making motions, objections and proffers. The Trial Judge granted 

only 26 of these requests and denied 73 of them. 

6. The excerpts from the transcript relied upon by the plaintiff 
may be divided into 8 categories. Excerpts (Finding 3, Sub-paragraphs 
(1), (2), (4), (5), (6), (7), (22), (23), (37), (38), (39), (40) and (41)), deal 
with objections and motions of the defendant based upon the defendant's 
contention that he was being unduly interrupted by both the Trial Judge 
and the prosecutor, particularly during his cross-examination of key 
witnesses for the prosecution, and that these interruptions occurred at 
criticial points during such cross-examination, thereby destroying the 
effect of defendant's cross-examination of these important prosecution 
witnesses. The transcript sustains the facts stated in defendant's motions 
and objections which are that both the Trial Judge and the prosecutor 


unduly interrupted defendant's cross-examination. In addition, the United 


States Court of Appeals for the District of Columbia Cricuit in Peckham v. 
United States, No. 11487, held that the transcript in the Peckham case 


shows "excessive injections of the Trial Judge into the examination of 


witnesses, his numerous comments to defense counsel, indicating at 
times hostility." Other lawyers who attended the trial and observed 

what occurred, particularly the witnesses Spriggs, the attorney appointed 
by this Court to defend Dr. Peckham, Stein, Maskey and the defendant, 
all of whom attended substantially the entire Peckham trial, testified 

to the excessive interruptions of the Trial Judge and the prosecutor of 
defendant's examination of witnesses, particulary his cross-examination 


of key witnesses for the prosecution. Neither the Trial Judge nor 
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the prosecutor were produced by the plaintiff to deny this testimony, nor 
did any of the other 15 witnesses who had been subpoenaed by the plaintiff, 
including all 12 of the jurors and the 2 alternates, testify contrary to 
the evidence submitted on behalf of the plaintiff concerning these interrup- 
tions. The evidence fails to establish beyond a reasonable doubt that the 
motions and objectioss of the defendant concerning interruptions by the 
Trial Judge and the prosecutor of defendant's examination of witnesses 
were contemptuous and not made in good faith, but, on the contrary, 
the uncontradicted evidence as to defendant's motions and objectigns 
concerning these interruptions establishes they were not contemptuous 
and were made by the defendant in good faith. 

7. Another category of excerpts relied upon by the plaintiff deals 
with motions, including motions Dr a mis-trial, and objections based 
upon the misconduct of the Trial Judge and the prosecutor and dealing 
with gestures, mannerisms, movements, and tones of voice of the Trial 
Judge, asserted by the defendant to be prejudicial as to his defense of 
Dr. Peckham. Excerpts in this category are (Findings 3, Sub-paragraphs 
(9), (10), (11), (14), (21), (24), (25), (27), (28), (29), (30), (31), (32), 
(34), (35), (36), (42) and (43)).Basically the def&ndant contended by 
the motions and objections involved in these excerpts that the conduct 
of the prosecutor was prejudicial and was provocative and that characteriza- 
tions of the defendant as "stupid" made in the hearing of the jury, the 
leaning forward and raising of the hand of the Trial Judge against the 
defendant for emphasis, the screaming and jumping forward of the Judge, 
the startling movements of the Judge, statements of the Trial Judge made 

in open Court that it was his duty to protect prosecution witnesses 
from oppression and badgering by the defendant, long speeches and long 
dissertations by the Trial Judge and the prosecutor made in the presence 
of the jury and derisive of the defendant, gesticulations accompanied by 
movements of the hand of the Trial Judge, the loud tone of voice of 
the Trial Judge accompanied by the shaking of his hand, the Trial 


- Judge's rulings at Bench conferences made in such loud tones that they 


were being heard by the jury, the shouting of the Trial Judge at defendant, 
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the smiling by the Judge derisively at a proper motion made by the o 

defendant to strike improper remarks of the prosecutor and the yelling 

of the Trial Judge directed at the defendant, prejudiced the defense of 

the defendant before the jury, thereby necessitating defendant's motions 

and objections in order to preserve these matters of record for review 

by the Court of Appeals. The transcript in Criminal No. 579-52 discloses 

the factual bases upon which the defendant made his motions dealing with 

misconduct and prejudicial actions of both the prosecutor and the Trial 

Judge. The bases of fact stated in the motions and objections of the 

defendant in these instances were never contradicted or denied by the 

Trial Judge. In Peckham v. United States, No. 11487, the United States 

Court of Appeals for the District of Columbia Circuit held that the prose- 

cutor did make "prejudicial remarks" and some of them appear in the 

Appendix to the Court’s Opinion. That Court also held that the Trial 

Judge was hostile to defense counsel and showed "bias and a lack of im- 

partiality." In Offutt v. United States, No. 11466, the United States 

Court of Appeals for the District of Columbia Circuit held "great provo- 
977 cation ''came from the Trial Judge" and that the Judge's treatment 

of appellant, '' examples of which are included in the Appendix to the 

Opinion in Offutt vs. United States, decided today, "is the chief factor 

leading the majority of this Court to conclude that Peckham's conviction 

cannot stand."’ All witnesses who testified on behalf of the defendant, 

being 14 lawyers all of whom attended either all or attended on different 

occasions the Peckham trial, and the respondent, generally and specifically 

testified that the misconduct of the Trial Judge and the prosecutor 

factually occurred as stated in the defendant's motions and objections 

concerning this conduct. Neither the Trial Judge nor the prosecutor 

were produced by the plaintiff to contradict this testimony. None of the 


15 witnesses subpoenaed by the prosecution, including the jurors and 


the alternates, denied this misconduct. On the contrary, the 2 jurors 
produced by the prosecution admitted that the Trial Judge displayed 


anger and raised his voice on many occasions in a loud manner when 
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he made rulings on defendant's objectons and motions or when giving 
directives to the defendant. In Peckham v. United States, as the Court 
of Appeals held, "The Judge, in treading the area reserved for counsel, 
thus creating conflict and engendering remarks and attitudes on the part 
of both Court and counsel, which afflicted the trial," it appears that the 
first provocation came from the Trial Judge. The testimony of the 2 
jurors in rebuttal of the plaintiff to the effect that the defendant provoked 
the Judge was based upon their conclusion that this was caused because 
the defendant insisted upon making motions for mis-trial and insisted 
upon repeating after the Judge had instructed the defendant not to do these 

things. Charge II of this Court's Order to Show Cause was based 
upon the premise that defendant persisted upon repeating questions ex- 
cluded by the Trial Judge in order to evade the Court's rulings in spite 
of admonition by the Court to the contrary, with many of these questions 
being intended to besmirch a witness. This is one of the bases which 
the jurors said provoked the Judge. But the respondent was acquitted 
by this Court on this Charge. Therefore, that cannot be used as a basis 
to say defendant provoked the Trial Judge. Charge IV of this Court's 
Order to Show Cause charges the defendant with constantly trying to 
lead the Court into a situation in order to cause a mis-trial which 
necessarily involves the constant making of motions, which is another 
basis which the jurors used as provocation coming from Mr. Offutt. 
But Mr. Offutt was acquitted by this Court of this charge. Hence that 
cannot be used as a basis for provoking the Trial Judge. The evidence 
fails to establish that the making of the motions and objections described 
in these excerpts were contemptuous beyond a reasonable doubt and, 
on the contrary, the uncontradicted evidence establishes that the motions 
and objections of the defendant described in these excerpts were not con- 
temptuous but were made in good faith upon uncontradicted facts. 


8. Another category of excerpts relied upon by the plaintiff con- 


cerns objections made by the defendant to the Judge's taking over during 


defendant's cross-examination of vital Government witnesses, the 
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questioning of those witnesses, which the defendant asserts destroyed 
the effectiveness of his cross-examination. The transcript in Criminal 
No. 579-52 shows that the Trial Judge did take over the questioning of 

key witnesses for the prosecution during their cross-examination 
by the defendant. In Peckham v. United States, the United States Court 
of Appeals for the District of Columbia Circuit held that the Trial Judge 
did assume "the function of an advocate” and his injection "into the 
examination of witnesses" was "excessive.'' The attorneys who testified 
on behalf of the respondent and the respondent testified that the Judge 
did excessively inject himself into the cross-examination of key prose- 
cution witnesses, did take over the questioning of witnesses excessively 
and did destroy the effectiveness of the defendant's cross-examination 
of these witnesses. Neither the Trial Judge nor the prosecutor were 
produced by the plaintiff to contradict this evidence. None of the 15 
witnesses subpoenaed by the prosecution testified to the contrary. The 
evidence fails to prove beyond a reasonable doubt that the defendant was 
contemptuous in objecting to the Trial Judge's taking over the questioning 
of witnesses and, on the contrary, the uncontradicted evidence establishes 
that the objections of the defendant based on this situation were not con- 
temptuous and were made in good faith. 

9. The remaining excerpts from the transcription in Criminal 
No. 579-52 (Finding of Fact 3, Sub-paragraphs (3), (7), (8), (33) 


and (26) deal with a request of the defendant to have witnesses of the 


prosecution admonished by the Trial Judge not to volunteer statements, 
to a so-called misstatement concerning the length of time the defendant 
had a prosecution witness under cross-examination, a misunderstanding 
by the defendant who thought he heard the Trial Judge exclude a question 
as "stupid" and a request of the defendant to approach the Bench to 

“get a ruling straigtened out" of the Trial Judge in order that there 
might be no misunderstanding of it. A prosecution witness, according 
to the transcript and according to the uncontradicted testimony adduced 


on behalf of the defendant, did volunteer a statement during a three-way 
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discussion in the trial and defendant in a icourteous manner requested the 
Trial Judge to admonish the witness not to repeat this. The alleged mis- 


statement concerning the twenty-four hour period of cross-examination 


by the defendant of a key prosecution witness did not involve any offensive 


language and this is established by the transcript, and according to the 
uncontradicted testimony of the witness adduced by the defendant, the 
defendant's statement was made courteously and in a normal tone of 
voice. Two clear instances of misunderstanding of Court rulings oc- 
curred. The transcript establishes this misunderstanding and the 
testimony of the respondent and of his witnesses establishes a mis- 
understanding of Court rulings in two instances. The other excerpt 
deals with a motion of the defendant to approach the Bench to get a 
ruling straightened out. No offensive language appears in the motion, 
according to the transcript. The respondent and his witnesses testified 
that this motion was made in a courteous manner and in a normal tone 
of voice, and in good faith, as defendant did not fully understand a prior 
ruling of the Trial Judge. On these excerpts from the transcript, the 
evidence fails to establish that the defendant was contemptuous beyond a 
reasonable doubt, and, on the contrary, the uncontradicted evidence 
establishes that the defendant was not contemptuous and in these instances 
was acting in good faith. 
CHARGE II 

10. The plaintiff cites three excerpts from the transcript in 
Criminal Case No. 579-52 and asserts that the questions appearing in 
these excerpts are contemptuous because made "without foundation" - 
(Finding of Fact 3, Sub-Paragraphs (44) and (45)). Defendant asked of 
the chief prosecution witness Ott during cross-examination a question, 
"By the way, when were you first arrested in connection with this case?" 
The respondent and the witness Spriggs testified as to the factual basis 
for this question. According to their testimony, Mr. Offutt was informed 
by an attendant at the hospital where Mary Ott had been treated that she 
had been arrested by the police and had been taken in a scout car from 


the hospital. Mr. Offutt and his associates also learned that the witness 
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had been in custody at police headquarters where statements were taken 
from her and she was there a considerable period of time before she 
was released. Neither the prosecutor nor the police officers would 
talk to Mr. Offutt or his associates and he had no information from them 
or from the prosecutor concerning the arrest of the witness Ott. In 
view of the fact that criminal charges could have been lodged against 
the witness Ott based on her own admissions, it was proper to ask this 
question of a criminal who turned State's evidence against the defendant, 
Dr. Peckham, in order to bring before the jury the facts concerning 
her turning State's evidence. Mr. Offutt also testified that he had 
heard the Same question asked in another abortion trial in this Court 
and it was never held in that case that such a question was objectionable, 
much less contemptuous. The plaintiff did not produce the Trial Judge, 


the prosecutor or the police to testify concerning the arrest of the 





witness Ott. The evidence fails to establish that the asking of this 

question by the defendant was contemptuous and, on the contrary, the 

undisputed evidence shows that the defendant had a factual foundation 

upon which to base this question and that the question is not contemp- « 

tuous. 7 
11. The next three questions relied upon by the plaintiff deal 

with questions directed to the witness Ott concerning an attempt to abort 


herself through the use of a catheter. The respondent and the witness 


Spriggs both testified that Dr. Kilpatrick who treated the witness Ott P 

told them that the witness Ott could abort herself. The hospital records inal 
at the hospital contained entries showing that the witness Ott was catherized Ve 
and that a catheter tube was inserted in her vagina. The hospital records vw 


also contained an entry showing that the witness passed and repassed a 

tube and that she went into a tantrum. The hospital further disclosed a 

history of previous abortions on the witness Ott, including a specific 

request by the witness Ott of Government doctors in a Government hospital aed 
to abort her and terminate her pregnancy. The witness Spriggs testified a 
that he recommended to the defendant that the case should be defended 
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on this particular abortion charge on the ground that the witness Ott 
aborted herself. All of the foregoing facts concerning the Witness Ott 
were known to the defendant and his associates at the time of the Peck- 
ham trial. Neither the Trial Judge, the prosecutor, Dr. Kilpatrick nor 


any other portion of the hospital records were produced to contradict 


the defendant's evidence. The evidence fails to establish that the asking 


of these questions was contemptuous, and, on the contrary, the uncon- 
tradicted evidence establishes that the questions were not contemptuous 

and were based upon foundations in fact and were asked in good 
faith. 

The defendant Offutt consulted numerous attorneys practising 
criminal law in the District of Columbia and sought advice from them as 
to whether he should make the various mtoions, objections and proffers 
he was making, because of the misconduct of the prosecutor and the Trial 
Judge and because of the prejudicial mannerisms, actions and rulings 
of the Trial Judge, and was advised by all of these attorneys that he 
Should make his motions, objections and proffers at the time the inci- 
dents occurred and that it was his duty to make these motions, objections 
and proffers under the facts and circumstances which were developing 
at the Peckham trial. Mr. Offutt in good faith followed this advice. 

CONCLUSIONS OF LAW 

Upon the foregoing Findings of Fact, the Court makes the following 
Conclusions of Law: 

CHARGE I. 

1. That the defendant is not guilty of contempt and did not on 
numerous occasions make insolent, insulting and offensive remarks to 
the Court and was not guilty of any gross discourtesy to the Court. 

2. That defendant is not guilty of Charge I of this Court's Order 
to Show Cause of March 11, 1955. 

CHARGE Ii 

3. That the questions asked by the defendant of the witness Ott, 

described in the Findings of Fact, were based upon facts known to the 


defendant, were proper, were made in good faith and that the defendant 
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is not guilty of contempt because he did not on several occasions 
ask of witnesses questions that were highly prejudicial to the witness 
and for which there was no foundation. 
4. That defendant is not guilty of Charge II of this Court's Order 
to Show Cause of March 11, 1955. 


MISCELLANEOUS DOCKET 
DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 


Number: 3-55 
Parties: In re: Dorsey K. Offutt 
Action: Application for order to show cause 
Petitioner's Atty.: Edward P. Troxell 
Oliver Gasch, William F. Becker, U.S. Attorney 


Date Proceedings Fees Total 
1955 


Mar. 11 Application of U. S. Attorney for order 
to show cause why Dorsey K. Offutt should 
not be adjudged in criminal contempt; ap- 
pearance of Leo A. Rover, Oliver Gasch 
and William F. Becker as attorneys. Filed. 


Mar. 11 Order to show cause issued to Dorsey K. 
Offutt to show cause why he should not be 
adjudged in criminal contempt; returnable 
at 10:00 A.M., (ret 3-21-55) March 21st, 
1955; further ordered that Leo A. Rover 
Oliver Gasch and William F. Becker be 
appointed to represent this Court. McLaughlin 
J. Filed. 


Mar. i1 Certified copy of Application for order to show 
cause and certified copy of Order to show cause 
issued to U. S. Attorney. 


Mar. 21 Motion to dismiss application and discharge the 
Rule; M.C. C/S 3/21/55 


Mar. 21 Motion for Bill of Particulars; M.C. 


Mar. 21 Motion & demand for Jury Trial; M.C. C/S/ 
3/21/55 filed 
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Proceedings Fees Total 


P. & A. in support of all motions; Notice; C/S/ 3/21/55" 


Opposition to respondent's motion for a jury trial; 
c/m 3-25-55 filed 


Opposition to respondent's motion for bill of 
particulars; c/m 3-25-55 filed 


Opposition to respondent's motion to dismiss 
the application and discharge the rule; c/m 
3-25-55; filed 


Respondent's motion for leave to dismiss 
argued and submitted 


Respondent's motion for a bill of particulars 
argued and submitted 


Respondent's motion for a demand of a trial 
by jury argued and submitted; Rep‘d by R. 
Minier; McLaughlin, J. 


Order denying motion to dismiss application 
& discharge the rule & denying motion and 
demand for jury trial & granting motion for 


bill of particulars. McLaughlin, J.(N) 


Bill of Particulars of U.S. Atty; c/m 4-21-55 
filed 


Motion of deft to strike, or in the alternative, 
for better bill of particulars; Motion of res- 
pondent for further bill of particulars; Motion 
of respondent to continue; P & A; notice; c/s/ 
4-29-55; M.C. 4-29-55 filed 


Motion of respondent to dismiss charge IV 
filed 


Motion of respondent to dismiss charge IV 
of the order to show cause of for a judgment 
thereon in favor of respondent 

filed 


Proffer of evidence under charges I, II, Il 
of the order to show cause filed 


Hearing commenced and respited until 
tomorrow morning. (Rept'd by R. Thiel) 
McLaughlin, J. 


Hearing resumed; case taken under advisement; 
reported by Robert I. Thiel McLaughlin, J. 








Date 
May 11 


May 11 


May 11 


May il 


May 11 


May 13 


May 13 


May 31 
May 31 


June 17 


June 17 
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Proceedings Fees 


Order that the Motion to Dismiss Charge 

IV of the Order to show cause be and the 

same is hereby dismissed; acquittal as 

to Charge IV. McLaughlin, J. 
(N) filed 


Order adjudging Dorsey K. Offutt guilty in 

criminal contempt in Charges I and II, 

$500.00 fine; not guilty of Charge I; com- 

mitment stayed until May 16, 1955; appeal 

bond fixed at $1, 000.00 McLaughlin, J. 
(N) filed 


Notice of appeal by respondent; deposit by 
Warren E. Magee, $5.00; copy mailed to 
Leo A. Rover, U.S. Attorney filed 5). 00 


Recognizance on appeal of respondent and 
Marian W. O'Connor in the sum of one 
thousand dollars acknowledged and filed. 


Order to withdraw, set aside and hold 
for naught the order entered this 11th 
day of May, 1955 in respect to charges 
I, 0, and III of the order to show cause 
and in lieu thereof adjudging Dorsey K. 
Offutt guilty in Criminal Contempt on 
charges I & II, $500.00 fine; not guilty 
of Charge Il; commitment stayed until 
May 16th, 1955; appeal bond fixed at 
$1, 000. 00 (N) 

McLaughlin, J. 


Notice of appeal by respondent; Deposit by 
Charlotte Maskey, $5.00; copy mailed to Leo A. 
Rover, U.S. Attorney >. 00 


Recognizance on appeal of respondent and 
Marian W. O'Connor in the sum of one 
thousand dollars acknowledged and filed. 


Designation of record by Dorsey K. Offutt; 
c/m 5/31/55 


Transcript of proceedings of 5/9/55 & 5/10/55; 
pp. 1-17; Reporter, Robert I. Thiel. 


Partial official transcript of proceedings of 
4-1-55; pp 1-15; rep'd by R. Minier 

Filed 
Official transcript of proceedings of 5-2-55; 


pp 1-35; rep’'d by M. A. Deeds 
filed 


Total 


2. 00 


2. 00 
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Date 
June 17 


June 17 


June 17 


June 15 


June 15 


June 20 


Nov. 22 


Dec. 2 


Dec. 2 


Dec. 21 


Dec. 21 


Dec. 22 


23 


Proceedings 


Fees 


Official transcript of proceedings of 


9-9-55 and 5-10-55; pp 1-17; 


by R. Thiel 


Rep'd 
filed 


Official transcript of proceedings 
(Supplement No. 1) of 5/10/55; pp 


1-41; Reported by: R. Thiel 


filed 


Additional designation of record on 
Appeal of Appellants; c/m 6-17-55 


filed 


Partial transcript of proceedings of 5-9, 
10-55; Reporter: Robert I. Thiel; 


pp 1-17. (etd. 6-20-55) 


filed 


Transcript of proceedings of 5-10-55 
(Supplement No. 1); Reporter: R. I. 
Thiel; pp 1-41. (etd. 6-20-55) 


filed 


Record on Appeal delivered to Dorsey K. 
Offutt, Clerk's Fee $13.55 paid 13.55 


Partial official transcript of proceedings 
of 4/1/55; file copy; pp. 1-15; (reported 


by R. Minier) 


filed 


Transcript of proceedings of 5-9, 10-55; 
pp 1-101; (Reporter: Robert I. Thiel) 


filed 


Motion of U. S. Atty to supplement the 


record; c/m 12-2-55 


filed 


Order for transmittal to Ct of Appeals 
of Court Reporter's transcript designated 
Trial Proceedings, Supplement 2 (N) 


McLaughlin, J. 


Motion of U. S. Atty to Supplement Record; 


c/m 12-21. 


filed 


Order to certify & transmit to USCA, 


Misc. 15-952 & transcript. 


McLaughlin, J. 


Supplemental record on appeal delivered to 
U.S. Court of Appeals for Leo Rover, U.S. 


Atty 


No charge (50¢) 


Total 


13.995 


April 24 


May 7 


June 20 


Aug. 


Proceedings 


Certified copy of judgment of USCA 
reversing and remanding to USDC for 
new hearing consistent with opinion of 
USCA; opinion attached filed 


Order designating Judge Robert N. Wilkin 
to sit in the hearing of this cause 
Morris, J. 


Certified copy of order of U. S. Court of 
Appeals for D.C. recalling certified copy 
of opinion and judgment of U.S.C.A. 

filed 


Receipt of clerk of U.S.C.A. for certified 

copy of opinion and copy of judgment re- 

ceived from clerk of U.S. District Court. 
filed 


Certified copy of judgment of U.S. Court of 
Appeals reversing and remanding to District 
Court; opinion attached filed 


Return from U.S.C.A. of record on appeal 
& supplemental record on appeal 


Order withdrawing the appointment of Leo A. 
Rover as representative of this court, further 
ordered that Oliver Gasch, U.S. Atty, Edward P. 
Troxell and William F. Becker, Assistant U.S. 
Attorneys, be and they are hereby appointed to 
represent this court. Schweinhaut, J. 


Motion of deft. to defer hearing on the merits 
until Supreme Court of U.S. acts upon pending 
petition for rehearing; M.C. 9-21-56. 

filed 


Motion of deft. to dismiss application & to dis- 
charge rule; M.C. 9-21-56. filed 


Motion of deft. for bill of particulars; 
M.C. 9-21-56. filed 


Motion & demand of deft. for jury trial; 
M.C. 9-21-56 filed 


Points and Authorities of deft. in support of 
above 4 motions Notice; c/m 9-21-56. 
filed 
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Date 


Sept. 24 


Sept. 24 


Sept. 24 


Sept. 24 


Sept. 24 


Sept. 24 


Sept. 25 


Sept. 25 


Sept. 25 


Sept. 25 
Sept. 25 


Sept. 26 


Sept. 27 


Sept. 28 


55 
Proceedings Fees 


Motion of deft. to defer hearing on the 
merits until the Supreme Court of the 
United States acts upon pending petition 
for rehearing. Heard, argued and denied. 
(Order to be presented. ) Wilkin, J. 


Motion of deft. to dismiss the application 
and to discharge the rule denied. (Order 
to be presented) Wilkin, J. 


Motion of deft. for a bill of particulars 
denied. (Order to be presented) 
Wilkin, J. 


Motion and demand of deft. for jury trial 
denied. (Order to be presented) 


Wilkin, J. 
Motion of deft. to dismiss; denied. (order 
to be presented) Wilkin, J. 


Hearing begun and respited until 10:00 
A.M. 9-25-56. Reported by B. Watson. 
Wilkin, J- 


Hearing resumed and respited until 10:00 
A.M. 9-25-56; Reported by B. Watson. 


Wilkin, J. 
Order denying motion of deft. to defer 
hearing etc. (N) Wilkin, J. 


Order denying motion of deft. to dismiss 
the application and to discharge the rule. 
(N) Wilkin, J. 


Order denying motion of deft. for a bill 
of particulars. (N) Wilkin, J. 


Order denying motion of deft. for demand 
for jury trial. (N) Wilkin, J. 


Hearing resumed and respited until 
10:00 A.M. 9-27-56. Reported by 
B. Watson. Wilkin, J. 


Hearing resumed & respited until 10:00 
a.m. 9-28-56. Reported by B. O. 
Watson. Wilkin, J. 


Hearing resumed and respited until 10 
a.m. 10/1/56; Reported by B. O. 
Watson Wilkin, J. 


Total 


Date 


Oct. 1 


Oct. 4 


Oct. 
Oct. 


Oct. 


Oct. 


Oct. 
Oct. 


Oct. 


Oct. 


Oct. 


Oct. 


Oct. 


11 
11 


11 


11 


it 
11 


12 


19 


19 


19 


24 


26 
Proceedings Fees Total 


Hearing resumed and concluded and sub- 
mitted. (Findings of fact and conclusions 
of law to be submitted within one week.) 
Reported by B. O. Watson. Wilkin, J. 


Proposed Findings of Fact & Conclusions 
of Law of U.S.A. c/m 10-4-56. 
filed 


Memorandum by the Court. Wilkin, J. 


Findings of fact & Conclusions of Law. 
Wilkin, J. 


Order committing the defendant to the 
custody of the United States Marshal for 
Forty-Eight hours, application for stay 

of execution pending appeal is granted, and 
bond is fixed in the sum of Five Hundred 
Dollars ($500. 00) Wilkin, J. (N) 


Notice of defendant of appeal, Copy mailed 
to Oliver Gasch U.S. Attorney; Ack/Ser. 
10-11-56 filed 


Deposit of $5.00 by Dorsey K. Offutt 5. 00 5. 00 


Undertaking of deft. and Marian W. 

O'Connor, surety, for stay of execution 

pending appeal, in the sum of $500.00 
filed 


Preliminary record on appeal delivered 
to Dorsey K. Offut, atty's. (clerk's fee 


$.95 pd.) filed 
Designation of record on appeal. c/m 
10-18-56 filed 
Suppelmental designation of record on 
appeal; c/m 10-18 filed 
Statement of points on appeal; c/m 
10-18-56 filed 
Counter designation of Record by 
U.S.; c/m 10-23-56. filed 





An 





o7 


[Filed Dec. 5, 1956] 


TRANSCRIPT OF PROCEEDINGS 


1 UNITED STATES OF AMERICA 
VY. Miscellaneous Action 
DORSEY K. OFFUTT, Besse 


Respondent. 


Washington, D.C. 
September 24, 1956. 
The above-entitled matter came on for trial at 10:00 a.m., before 
HONORABLE ROBERT N. WILKIN, United States District Judge. 
APPEARANCES: 
On behalf of the United States: 


William F. Becker and 
Edward P. Troxell, 
Assistant United States Attorneys. 


On behalf of the Respondent: 
Warren Magee. 


PROCEEDINGS 

THE CLERK: Case of U.S. vs. Dorsey K. Offutt. 

MR. TROXELL: May it please the Court, I should like to intro- 
duce myself. 

Iam Edward P. Troxell. Iam Assistant United States Attorney. 
I note the absence of the respondent at this point. 

MR. MAGEE: He is in the hall. 

MR. TROXELL: My associate is Mr. William F. Becker. 

MR. MAGEE: Iam Warren Magee. I have appeared before Your 
Honor before and I represent the defendant, Mr. Offutt, in this case. 

MR. TROXELL: May it please the Court, I should like to bring 
the Court's attention to the fact that on Friday I understand the respon- 


dent filed certain motions in this cause; I think four in number. He did 
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not serve copies on us until this morning, when they were received in 
the mail. However, we are prepared to argue these motions at this time 
so as to not delay the proceeding, and so as to afford the respondent 

the speedy trial that he is entitled to. 

THE COURT: I would like to ask a question or two first. I have 
seen the motions that you refer to. You do not concur in the request 

for postponement? 

MR. TROXELL: Not at all. We are prepared to proceed. 

THE COURT: You are opposing it? 

MR. TROXELL: Yes. We are opposing all the motions, although 
we have not had the opportunity to answer them properly, because they 
weren't served on us until this morning. However, we are prepared to 
proceed now so the defendant will have his speedy trial. 

THE COURT: I would like to ask counsel for the defendant. 

The statement is made in your first motion, Motion to Defer Hear- 
ing, ‘While the Supreme Court of the United States denied certiorari, 
it extended the time within which petitioner might file a petition for re- 
hearing, '’ and so forth. 

And on the next page of that motion, you use the word, referring 
to that same petition, "authorize petition". I would like to ask just what 
you mean by those words, "it extended."" Who--a judge of the court? 

MR. MAGEE: Justice Black entered an order. I was in Europe, 
at the time when this denial was made, participating in a trial in Switzer- 
land. 

At Miss Maskey's request, he gave 30 days in which to file a 
petition for rehearing. It was duly filed at that time. It is still pending 

in the Supreme Court, and has not yet been ruled upon. That is 
the status of it, Your Honor. 

THE COURT: And by "authorize petition" you mean just that? 

MR. MAGEE: Yes; to authorize us to have 30 days within which to 
file a petition for rehearing. 

THE COURT: If the Supreme Court had shown a disposition to re- 


consider, if there was something pending before the Court, I certainly 
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think this court should not do anything more in the case until that court 
has disposed of it. But if it is merely a formal grant of an extension 
of time to file for rehearing in view of the further action of the Court 
and that the case is here on a mandate for retrial I don't think it should 
be deferred. 

MR. MAGEE: My thinking in it is; this: As I attempted to state in 
the motion--that you have this situation., Of course, we know that there 
are occasions when the Supreme Court does not grant petitions for re- 
hearing. And the chances nevertheless are small. We appreciate that, 
Your Honor. But the fact remains that the Court did, -- at least one 
judge of it -- thought it of sufficient importance to give us 30 days within 
which to do that very thing. The petition has been before that court since 
early in the summer and it has not yet been ruled upon by the Supreme 

Court. Should it be granted, then there are constitutional grounds 
raised in that petition which would end this proceeding if they were to de- 
cide it in our favor. Should it be granted, this court in the process of 
a trial, or has had a trial, then we would have to set aside and vacate 
whatever had been done here. I submit that the time of the Court would 
be better conserved by waiting. They will probably rule on it early in 
October. 

You see, the Court comes back, as Your Honor knows, in October 
and the petitions which have been pending during the summer either on 
the first day that they had their meeting or the second week, are usu- 
ally ruled upon. 

I have had this situation in the Supreme Court where the Supreme 
Court has refused stays. The District Court and Government agencies, 
as long as the petition for rehearing or petition for certiorari is pend- 
ing, deferred their action on the fact that the Supreme Court has not 
finally ruled on the matter. 

I can illustrate that very clearly. During the war, Your Honor 
knows that many people were tried as war criminals in Tokyo and in 
Europe. I participated in one of those trials myself. I was asked by 


the German Government to handle their last petition for the Supreme 
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Court of the United States. In that case the Chief Judge, Vinson at 

that time, refused to stay; said he would not grant a stay; and 
we were up there on dismissals of petitions for writs of habeus corpus 
by the District Court affirmed by the Court of Appeals. 

Of course, there they have always been in sharp division on that 
point. They have divided 4 to 4 on that very point. But the Solicitor 
General was called in, representative of the Secretary of State, the War 
Department, who were respondents in the case, and the Court, as I 
am saying to Your Honor, merely said, "But would you take any action 
in these cases, gentlemen, as long as there is anything pending in this 
Court, even if I deny a stay? Do you think that is the proper thing to 
do, when a matter is pending before this Court, to proceed with some- 
thing, when we have not yet decided it?" 

The Court had not had an opportunity to decide and make up its 
mind finally. The Solicitor General and the representatives of these 
various departments agreed that it was an improper thing to do to pro- 
ceed and to go forward while anything of that nature was pending be- 
fore the Court, because the Court could change its mind and it could 
grant a petition as they recently did in the Railroad case, which Your 
Honor is familiar with, was a second petition for rehearing. They had 
already denied the first one. Nevertheless, they finally granted it and 

reversed and remanded the entire case. 

I submit in a situation of this kind, whereas I say a judge has au- 
thorized us, give us 30 days because of my absence to file this petition 
for rehearing, which, if decided in our favor, will dispose of the case, 
that we should not go ahead with the trial, particularly when that matter 
is certainly going to be ruled on the first week in October. 

The Government speaks of a speedy trial. We have not gota 
speedy trial. We have been waiting four years for atrial. That four 
years’ delay has come about because the Government practices in this 
case have been of dubious legality and they have been held by the Su- 
preme Court of the United States to be illegal. 


The second hearing before Judge McLaughlin, because they still 
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persisted in proceeding in a summary way--I say delay is attributable 
to the government. We have been four years. Mr. Offutt has been 
put to tremendous expense. He has suffered under the very threat of 
this proceeding hanging over his head. He suffered considerably. 

Now to come in and say well, 'We don't care what the Supreme 
Court says, we are going ahead today after having delayed this case for 
over four years", Your Honor, I don't think is a proposition for the pro- 
secution to take in this case. I respectfully submit that under these cir- 

cumstances that this case should be deferred until that first week 
in October, when the United States Supreme Court can rule on our posi- 
tion. I think it is a courtesy that this Court and all persons who are 
involved have in a proceeding owes to the Supreme Court of the United 
States even in the absence of a stay. 

The reason that stay wasn't asked for in the first instance, Your 
Honor--it came about this way--I was abroad, as I told Your Honor. 
Miss Maskey was handling the case. It was her first participation in 
the Supreme Court of the United States. She didn't ask the judge, not 
thinking it was necessary, when she asked for the thirty days to file 
a petition to stay the mandate until the Court ruled on it. So the mandate 
came down through that error. 


I have tried to get the Supreme Court to recall it, but they have 


refused to do it--I will be perfectly honest with you. The matter is still 


pending there. 

For the prosecution now to say that they went to give us that speedy 
trial after having delayed this trial by their own practices for some four 
years--so we now have to Start over again--I think comes with rather 
poor grace at this time. I respectfully submit it should go over until 
the Supreme Court acts on our petition for rehearing, which is still 

pending. That is, briefly, my position on that first motion. 

MR. TROXELL: I believe the delays have been largely due to 
appellate procedures followed by the respondent. I should like to bring 
to the Court's attention a motion which these folks filed in the Supreme 


Court on September 13, 1956. They filed a motion which is captioned, 
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"Motion to Stay the Execution and Enforcement of the Judgment of the 
District Court Entered Pursuant to the Mandate of the U.S. Court of 
Appeals." 

First, I should like to say these folks moved the Court of Appeals 
to recall and stay its mandate in this case: The mandate being reversed 
for new trial. That motion was denied by the Court of Appeals on Au- 
gust 27, 1956. ae 

Thereafter Mr. Magee filed a motion in the Supreme Court, this 
motion which I have now in my possession. It is certified, a certified 
copy I received from the Clerk of the Supreme Court, in which he moved 
the Court, the Supreme Court, to direct the staying of the execution 
and enforcement of the mandate of the Court of Appeals. That motion 
was denied by the Chief Justice of the United States on September 27, 
1956. 

In other words, what he is proposing now-- the Chief Justice of the 
United States on September 17, 1956 denied. I have a copy of a letter 
irom the Clerk of the Supreme Court of the United States to this gentle- 
man, Mr. Magee, which letter is dated September 17, 1956, in which 
he says "Your application for a stay of execution and enforcement of 
the judgment of the United States District Court for the District of Colum- 
bia in the above-entitled case was denied by the Chief Justice today." 

In other words, what he is proposing to you today the Chief Justice 
of the United States Supreme Court refused and denied on September 17, 
1956. 

The effect of the Chief Justice's ruling is to require the enforce- 
ment and execution of the mandate of the Court of Appeals for this cir- 
cuit, and that mandate calls for a remand to this court for re-trial. 

MR. MAGEE: Your Honor, I make no contention that is not what 
happened. I told Your Honor that is precisely what happened. My posi- 
tion is a very simple one, that there is something pending in the Supreme 
Court. It is a petition for rehearing. If it is decided in our favor that 
would end the case. 


I think, in view of the fact that we are still in the summer term of 
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this court, and trials usually commence in October, to set a case of 


this sort down specifically when the Supreme Court is going to rule in 
October, is improper, and I think the matter should go over until the 
12 Supreme Court rules on it. 

It is only a matter of two weeks at the very most when we will 
get a decision. I don't see where there is any harm that can be done. 
The delay is here. We are faced with it. Certainly we took appeals. 
We had to correct the errors made by the prosecution. We have had to 
have them corrected twice. Therefore I submit, under these circum- 
stances, it should be deferred until the first week in October. 

THE COURT: I wish to ask another question about the motion for 
bill of particulars. As I understand, a bill of particulars or citations 
to the parts of the record in the Peckham case were made in the last 
former trial. Is that correct? 

MR. TROXELL: That is correct. 

THE COURT: I would presume that those are the particulars and 
those are the citations still relied upon. If there is any change in those 
citations and particulars I think counsel for the defense should be noti- 
fied now. 

MR. TROXELL: If the Court please, as in the proceeding before 
Judge McLaughlin, I believe Mr. Gasch, who represented the Court in 
that proceeding, stated that he relied upon the entire record; that is, 
he submitted the entire record, and the court in that case received it. 
We do use the examples which are set forth in the bill of particulars 

for special reference in support of the charges which are before 
the Court. 

We will offer the entire record, as was done before Judge McLaugh- 
lin, and received by Judge McLaughlin; and that action was affirmed by 
the Court of Appeals. At least no comment was made to indicate it was 
wrong. 

THE COURT: There has been no change in your position since 
the last former trial? 

MR. TROXELL: We are in the same position as before Judge 
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McLaughlin. 

MR. MAGEE: May I correct these gentlemen on this? On Counts 
1 and 3 they did not rely upon the entire record.. They relied only on 
the specific citations Your Honor has referred to. The reliance on the 
record was on Count 4, on which we were found not guilty. This isa 
complete change in the Government's position. We have never gone 
through this record which they are compelling us to do now, looking . 
for possibly what might support Charge 1 and Charge 3. They restricted ‘ 
in the bill of particulars to 4 when they dumped in the whole record. I 





use the word advisedly, "dumped" in the lap of the court. I don't think 

that is fair to the Court or us. Here is a 2,000-page record; let's go ‘ 
to trial on it. What we have already given you are merely instances, ni 
and we are going through the rest of the record. If that is their posi- , 


14 tion, certainly we are going to have to have time. That isa ot 
complete change of position of the prosecution. Your Honor will see we 
that the particulars they gave on Charges 1 and 3 were restricted to "| 
the record. It was only as to 4 that they relied on the entire record. 

I respectfully submit under those circumstances certainly the a 
matter should go over. If that is their position I don't think Your Honor "4 
should permit them to take it. We can't defend against a two-thousand- | 
page record. This case is going to involve the testimony of live witnes- i 
ses. They should tell us now every instance in that record which they ia 
say supports 1 and 3 or we can't get this case ready for trial. We had : 
that same situation before and the case had to go over for weeks while Re 
the government made up its mind before Judge McLaughlin what they } 
were going torely on. He ordered particulars. That is what I was just : 
afraid of. That is why I filed this motion. « 

Now they are not living up to the bill of particulars they filed with 


this court before. They are changing it completely and offering us the 
whole record on Counts 1 and 3. 
Just looking at 3, which is supposed to be asking prejudicial 
questions of a witness, they certainly ought to be able to go through that 
15 record and find what questions they think are prejudicial. 
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Otherwise, you and I will have to read all night looking for these things. 


That is not fair. 

THE COURT: I don't understand that to be the situation. They 
have cited page and phrase to support those charges and they will be 
held to that. That is the bill of particulars. 

Those charges were tried on it before and those are the citations 
or particulars to support the charges that will be used here. It is in 
about the same Situation. 

Now, then, when they come to offer the whole record, we will 
determine whether that is admissible. If it is, if it develops that the 
citations that have been made require a reference to some other part 
of the record to get the full situation before the court, I think the whole 
record ought to be available. 

But I do not understand that they are supporting their charges, 
specific charges now on trial, by merely offering the whole record. 

They are supporting their charges by the specifications and citations on 
the record they have made and with that understanding we will proceed 
as far as that matter is concerned. 
MR. MAGEE: Is it clear that these citations which have been given 
16 us on 1 and 3 their bill of particulars, because I understand from 
counsel that isn't so. Counsel said he was going to put that record on. 

MR. TROXELL: Your Honor, since the question has been addressed 
to me by counsel, I ought to address Your Honor in response to the ques- 
tion. 

When this case was tried before Judge McLaughlin, Mr. Gasch 
offered the entire record and rested. That is all he did. He read nothing 
from the record whatsoever. 

Now, the Court of Appeals found nothing wrong with that. However, 
in response to the Court's question, we are confining our references, 
our specific references to those items which are covered by the bill of 
particulars. Now, if that isn't clear to counsel-- 

THE COURT: Then there is no need for a bill of particulars. 

They have filed it. It is here. 
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MR. TROXELL: I might add this, if the Court please: There 
might be points in reading from the record at the time we reach that point 


where in order to give meaning we might have to read an extra para- " 
graph or sentence preceding or an extra paragraph or sentence follow- ) 


ing. 

THE COURT: I understand that. I stated that in order to get the 
purport, an understanding of the whole situation enough of the record 
would have to be referred to to show its relation. But you are not rely- 

17 ing just on an indiscriminate two-thousand-page record to support 
the charge. You are specifically stating what you cite as the evidence 
to support the specific charge. I understand that. I don't believe that 
it is necessary to take the time of the Court to argue the other motions. 

The three motions and demand for jury filed last Friday are un- 
timely. They were filed too late. 

On the 17th day of July this case was especially assigned for trial 
on September 24th. There is no reason why the motions and demand 
could not have been filed several weeks earlier. 

The motions and demand were filed in the Clerk's office in the 
afternoon of Friday, the 21st of September. They came to the attention 
of the Court late Friday afternoon. Disregarding for the time being 
their late filing, the Court on Saturday gave the motions and the demand 
and the citations and arguments, and support thereof careful considera- 
tion. In view of the circumstances, history and conditions of this case 
the ground for the motions and demand can not be sustained. 

The facts of this case do not bring it within the purview of the 
authorities cited by counsel for the defendant. 

The motions and demand are denied. The case will, therefore, 

18 proceed in accordance with the mandates and the opinions of the 
Supreme Court and the Court of Appeals. 

MR. TROXELL: May it please the Court, I have asked the Clerk 
of this Court to produce in Court today the transcript covering the tes- 
timony in the case of United States versus Henry Lincoln Peckham, 
which is Case No. 579-52, Criminal Case No. 579-52. This transcript 
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consists of a record of testimony over fifteen days during May and 
June of 1952. 


At this time we ask the Court to receive in evidence this entire 


transcript. Thereafter, if the Court rules upon my proffer, the Govern- 


ment will orally read from the transcript those portions of the tran- 
script which I feel support Charges 1 and 3, which are now before the 
Court. 

MR. MAGEE: I would like at this time to object to this method of 
trying the case. We had the same problem before. I think the Court 
of Appeals has sent this case back for trial. I respectfully submit this 
is not the way to submit their evidence. They are doing exactly contrary 
to what they said they were going to do. They had particulars in this 
record upon which they want to rely. I think the proper way for us to 
proceed, not burden this case again with a two-thousand-page record, 
just hand it to the Court, is to read into this record now from whatever 
witnesses they want the instances on which they rely and not have Your 

Honor take this two-thousand-page record, just take it in evidence 
as testimony in this case, because thousands of words in that record are 
irrelevant. They are going to have no bearing in this case. Why burden 
you with the entire record? 

Your Honor will rule, I assume, on the relevancy of that entire 
record after you see what they rely on and not take it in this fashion 
as an entire record and say "This is it and now we will proceed with our 
case." 

I don't think that is fair. In an ordinary perjury case, when some- 
oody commits perjury ina trial, you don't put in the whole record. 
You put in what you rely on. These gentlemen have had four years to 
go through this record. They are certainly in a position today to pro- 
ceed in an orderly fashion and to submit evidence as it should be sub- 
mitted, and that is the questions and answers upon which they rely. 
Even when you use their citations you can't tell upon what they rely. 
Because they give us only a page. There will be half questions and 


half answers. We don't know what they are relying on even on these 
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pages until they tell Your Honor what their contention is as to each 
specific citation on which they rely. 

That is why I asked for particulars. That is why Your Honor 
ruled there should be particulars; not let them take the whole record 

20 and hand it to Your Honor and say "This is it, and we will get to 
read portions of it later." I suggest they read the portions in the record 
upon which they rely and then we can defend against it. We can't defend 
against this entire record. This is unfair procedure, and there is no 
reason why they can't tell Your Honor and tell me and Mr. Offutt what 
they rely on in this case. 

THE COURT: That they have done and this Court expects to hold 
them to it. They have said what they rely on. The proffer of evidence 
now will be received subject to your objection and if, as the case proceeds, 
it is apparent that there is a great deal of it that has no bearing and 
isn't needed by way of reference to interpret what they rely upon, it 
will be excluded. 

(Proffer of transcript of U.S. v. Henry L. Peckham, Jr. 

Cr. No. 579-52, received in evidence. ) 

EVIDENCE ON BEHALF OF THE GOVERNMENT 

MR. TROXELL: [If it please the Court, I shall read from this 
record those references which pertain to Specification 1. Now, as I 
indicated earlier, it may be necessary to avoid what Mr. Magee objects 
to, of half sentences, that it might be necessary to read a little bit ahead 
and a little bit beyond to give context to which that is read in. 

21 THE COURT: To connect it up? 

| MR. TROXELL: Yes. I shall read the following in support of 
Specification 1. Now, in the bill of particulars, the reference in this 
instance was to page 231. Iam reading the last four lines of page 230. 
When I said 230, I was referring to a metered number which coincides 
with a typed number 167. The metering was applied after the case was 
tried before. 

THE COURT: Let me interrupt just a minute. I will ask the Clerk 
for the specific charges. Proceed. 
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MR. TROXELL: Reading from metered number 230, typed page 
167, the date being June 3, 1952 inthe record. -- at this time the wit- 
ness Ott is being questioned: 

"Q. What was the second date you went there, Tuesday? 

"THE COURT: She said she went there Tuesday and Wednes- 
day. 

"MR. OFFUTT: I am asking her which was the second time 
she went there, Tuesday or Wednesday. 

“THE WITNESS: In Sequence, sir, or the second time I was 
ever in his office? 

"BY MR. OFFUTT: I understood you to say-- 

"THE COURT: The Court will take judicial notice that Tues- 
day comes before Wednesday. 

"MR. OFFUTT: I know that, but did she go on the Wednes- 
day following the first Tuesday? Was Wednesday the first time, 
and I think I am entitled to have this examination without inter- 
ruption. 

“THE COURT: That was not the question you asked. 

"MR. OFFUTT: What did your Honor rule? Is it answered? 

"THE COURT: I think you should reframe your question and 
make it more specific." 

MR. TROXELL: The next reference is typed page no. 181--we are 
still on June 3, 1952--metered no. 244. The witness Ott is being ques- 
tioned. I am reading now from page 244: 

"BY MR. OF FUTT: 


"Q. Weren't you receiving treatment all along from 1948 
up until October 30, 1951, for this kidney condition? A. No, 


Sir, 

"Q@. All right. Weren't you in Mount Alto Hospital also 
for the treatment for the kidney disorder? A. Also? That is 
the only one I was in and treated for a kidney. 

"Q@. You never had any treatment in naval hospital for a 


kidney disorder, is that your testimony? 
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"MR. McLAUGHLIN: Mount Alto is a naval hospital. 

"THE COURT: Now, Mr. Offutt, any difficulties that this 
witness may have had with her kidney, and any treatment she may 
have had for a kidney disorder, is not relevant to the issues of 
this case. It is outside of the proper scope of cross examination, 
because it does not bear on any matter brought out on direct ex- 
amination. 

"And if it bears on credibility, the extent of cross-examina- 
tion as to credibility is within the control of the Court, and the 
Court is going to stop this line of inquiry at this time. 

"MR. OFFUTT: Well, it is for another reason, Your Honor. 

"THE COURT: What is the other reason? 

"MR. OFFUTT: The other reason is, it is not brought in 
good faith, this prosecution. 

"MR. McLAUGHLIN: If Your Honor please, I object to that. 

"MR. OFFUTT: That's right, that's the basis of it. 

“THE COURT: You may not inquire into what you call the 
good faith of the prosecution. The only question that is to be 
tried now is whether the defendant committed the offense for 
which the grand jury indicted him. 

"MR. OFFUTT: I mean-- 

"THE COURT: You may not say another word in open court. 

"MR. OFFUTT: Oh, I thought you wanted the reason. 

"THE COURT: You may proceed. 

"MR. OFFUTT: Well, it is more than that; I have other 
reasons." 

MR. TROXELL: The third reference--again the witness Ott and 
again June 3, 1952, metered No. 262. 


For the Court's information, the particulars referred to page 200. 


Iam reading from page 199. 
"THE COURT: Objection sustained. I am going to remind 


counsel once more that cross examination must be limited to mat- 


ters concerning which the witness was interrogated on direct 
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examination, or it may go to credibility. And as to credibility, 


that is also subject to the control of the Court. No other matters 
may be inquired into on cross-examination. 

"BY MR. OFFUTT: 

"Q. After you agreed on the two fifty you say you went back 
to Dr. Peckham and told him you couldn't afford to pay the $250, 
isn't that right? A. I went back and told him that I didn't have 
the money. 

"Q. Didn't you testify that you told him you couldn't afford 
to pay it? 

"THE COURT: Well, now, we are not going to quibble over 
words. Proceed. 

"MR. OFFUTT: Ali right. 

"BY MR. OFFUTT: 

"Q@. When you went back you said that he agreed to it for 
$150, isn't that right? A. Yes. 

"Q@. And you only had $80 at that time? A. Yes, sir. 

"Q. Was Mr. Christianson with you at that time? A. Do 
you mean was he present with me in the house? 

"Q@. Did he go along with you part of the visit, part of the 
trip, at that time? A. I have already told you he was in the 
Miami Grille on Georgia Avenue. 

"Q@. That was the time you went back for the second time, 
wasn't it? 

"THE COURT: Now, you have been all over this. Iam not 
going to permit you to go over the same ground more than once. 

"MR. OFFUTT: I haven't been over the third trip, the one 
she is talking about now. 

"THE COURT: You have been over that. 

"MR. OFFUTT: This is another question. 

"THE WITNESS: You just asked me when we decided on the 
money. 

"MR. OFFUTT: Just a moment. Listen to that, Your Honor. 
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I ask you to admonish the witness. 

"THE COURT: Justa moment. You have no right to address 
the Court that way. You have no right to say to the Court, ‘Listen 
to that, Your Honor. ' 

"MR. OFFUTT: I didn't say that. 

"THE COURT: Yes, you did. 

"MR. OF FUTT: Oh, I beg your pardon. 

"THE COURT: Ask the next question, but don't go over the 
same ground. " 

MR. TROXELL: The fourth reference is to metered page No. 295, 
typed page No. 232. 
MR. MAGEE: Your Honor, before he proceeds, may I interpose 
27 an objection? Counsel in each of the three citations that he gave 
in his original bill of particulars has now departed from them and added 
more to them than originally cited. I object to them as going beyond the 
bill of particulars, bringing in other pages which are not referred to in 


his bill of particulars. Therefore, he is enlarging the bill of particulars. 


THE COURT: The Court will not consider it as an enlargement 


of his specifications or bill of particulars. The Court will consider any 


additions as merely connecting what he relies on with the whole situation. 


I shall refer to these myself when I consider the case. I will have to. 
I will not enlarge the particulars or specifications. 
MR. TROXELL: The next reference--again the witness Ott, the 
same day, June 3, 1952. I am referring to metered page No. 295, 
typed page No. 232. 
"Q@. The question was, on page 51: 
"'Did you see the defendant Peckham in your room on that 
morning?' 
"And you answered: 'Yes, sir. The door was open and I 
was unable to move, so-- ' 
"And Mr. McLaughlin asked you another question. 
"Is it still your testimony now, according to your recollec- 


28 tion, that you were lying there in bed, with the door open, after 
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having an abortion performed, and the foetus passed, and let 
George leave the room ? 

"THE COURT: Just amoment. Don't make a speech; just 
ask a Single question without all those circumstances. 

'YYou have a right to ask whether the door was open or un- 
locked and she was lying in bed. 

"MR. OFFUTT: She has already said that. 

"THE COURT: Then do not argue with her. 

"MR. OFFUTT: I will withdraw the question, Your Honor, 
in view of that. 

"THE COURT: Do you mean the door was open or do you 
mean it was closed and unlocked? 

"THE WITNESS: Unlocked --~ closed. 

"THE COURT: Closed and unlocked. 

"MR. OFFUTT: Now, I object to the Court interceding when 
I withdraw the question, after the Court-- 

"BY MR. OFFUTT: 

"Q@. Now, then, Mrs. Ott, if you meant the door was un- 
locked, and not open, why, on Thursday, May 29, did you say, 
on page 51, in answer to this question: 

''* Did you see the defendant Peckham in your room on that 
morning? A. Yes, sir. The door was open and I was unable to 
move, so--' 

"THE COURT: She just said that by 'open' she meant it was 
unlocked. 

"MR. OFFUTT: Your Honor, I submit I am entitled to ex- 
amine this witness without interference by the Court. 

"THE COURT: No; in the first place, the matter is imma- 
terial, and in the second place, I think the matter has been suf- 
ficiently covered. 

"MR. OFFUTT: I object to the Court's comment and I ob- 


ject to the interruptions, Your Honor--may I do that for the record? 
"THE COURT: Your objection is noted on the record. 
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"MR. OFFUTT: Thank you, sir." 
MR. TROXELL: Continuing with Specification 1, and we are still 


on June 3, 1952. The witness is Ott. The page reference is metered 
No. 378; the typed page number is 260-Z-27. Reading from the middle 
of the page: 


"BY MR. OFFUTT: 

"Q. Didn't George Christienson go to the doctor's office as 
a patient before you went there with George? 

"MR. McLAUGHLIN: I don't think this is proper. 

"THE COURT: Objection sustained. It is not proper cross- 
examination. 

"MR. McLaughlin: No, it is not proper impeaching. 

“BY ME. OF PUTT: 

"Q. You testified here that Dr. Peckham quoted you a price 
of $350, is that right? 

"THE COURT: Now, we have been over that and you may 
not ask that again. There is too much time wasted by repetition 
here. 

"MR. McLAUGHLIN: That's what I say. 

"MR. OFFUTT: I can't examine this witness with all this 
interruption, I just can't do it--the Court and Mr. McLaughlin. 

"THE COURT: I Shall not permit you to keep re-examining 
her over and over again about the same thing. 

"MR. OFFUTT: Iam trying to lay the foundation for it, 
Your Honor. 

"THE COURT: I have given you full leeway to cross-examine 
her at length, and you have been cross-examining her since a 
quarter of twelve yesterday, and I will not permit you to repeat." 
MR. TROXELL: The next reference, if the Court please, is 


metered page 401 and 402, typed page numbers 260-Z-50 and 260-Z-51. 
The witness is Sullivan, a clerk at the Harrington Hotel. Reading from 
the middle of the page 260-Z-50: 


"MR. McLAUGHLIN: May this witness go, subject to call 
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in case anybody needs him? 

"THE COURT: Yes. The witness may be excused, subject 
to call. 

"(The witness was excused, subject to call.) 

"THE COURT: You may show these exhibits, if you wish, 
to the jury, and then we will recess for the day. 

"MR. OFFUTT: May we approach the bench while the jury 
is looking at the exhibits? 

"THE COURT: Yes, you may approach the bench. 

("THEREUPON, counsel approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

"MR. OF FUTT: Your Honor please, maybe Your Honor 
didn't mean it, but I object strenuously to Your Honor's characteri- 


zation of my conduct, and I am telling you I am sick; I had to go 


to the nurse, and I can hardly see you right now, and I have hada 


lot of trouble, and I resent it. I don't mean to be discourteous and 
if there is any question I want to have that tested right now. Iam 
not discourteous, but Iam sick, but I wanted to go to the bath and 
you wouldn't let me go. 

"MR. McLAUGHLIN: He has never denied you. 

"MR. OFFUTT: I object to your letting Mr. McLaughlin re- 
peatedly interrupt me. 

"MR. McLAUGHLIN: His Honor has never denied him the 
right to go to the bathroom. 

"THE COURT: That's silly. 

"MR. OFFUTT: I have called Dr. Cannon, and he is a busy 
doctor, and I am entitled to get some consideration. It is diver- 
ticulitis and it's a serious thing. 

"First you fined me; you wouldn't let me tell you anything. 

I didn't want to stand up in front of this jury and tell them I had 
been up all night, going to the toilet. 

"MR. McLAUGHLIN: I think the Court is entitled to a tele- 
phone call. 
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33 "MR. OFFUTT: It was done -- he keeps interrupting, Your 

Honor. 

"THE COURT: Just a moment. I have suggested to you that 
your tone on several occasions has been somewhat belligerent, 
and I did say that you probably didn't intend it such, but certainly 
the Court cannot permit that. The Court, in order to maintain its 
own dignity and self-respect, has to insist on proper decorum. 

"Now, sometimes lawyers are guilty of a breach of decorum 
without meaning it, and I said I didn't think you mean it, but--" 
MR. TROXELL: The next volume of the record, if the Court 

please, represents June 4, 1952. The first reference relied upon is 
metered page numbers 408, 409 and 410, which, according to the pagina- 
tion here, are typed page numbers 2, 3 and 4. 

At this point I would like to explain, Your Honor, that the reporter 
in taking down the testimony in the Peckham trial, must have started 
over again at different times with her typed pagination. So, I will give 
you the metered number and also the typed page number, and that way 
I think we will have continuity. 

Beginning on metered page No. 408, and reading from page 408, 
409 and 410, typed pages 2, 3 and 4, where there is a bench conference, 

34 I read the following: 

"MR. OFFUTT: Yes, Your Honor. 

"Your Honor, in connection with that witness I would like 
to recall the witness Ott because of certain information which has 
come to my attention, and for other matters that I overlooked in 
the hurry of my cross-examination. Your Honor promised me that 
I could recall her if I had overlooked something. 

"THE COURT: No. 

"MR. OFFUTT: I will find it in the record. 

"THE COURT: I want you to be accurate, Mr. Offutt. 

"MR. OFFUTT: I will find it in the record. 

"THE COURT: I said you might call her, as I thought you 


would complete her cross-examination before you had an 
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opportunity to read the statement given by her to the police. And 
I did say that if you read the statement afterward I would let you 


recall her for the purpose of confronting her with that statement, 


but you finished cross-examining her as to that statement. I 


will not let you recall her, unless you tell me what you want to 
recall her for, and unless it is in the interest of justice. What do 
you want to recall her for? You must realize you had her under 
cross-examination all day yesterday and for a very large part of 
the day before. ~ 
"MR. OFFUTT: A large part of the day before -- Your Honor 
kept repeatedly saying I had her under cross-examination from a 
quarter of twelve, for twenty-four hours. I didn't have her under 
cross-examination over twenty-four hours. 
"THE COURT: Mr. Offutt, you must -- 
"MR. OFFUTT: (Interposing): I understand that. 
"THE COURT: (Continuing) -- you must stop your inaccu- 
racies; I might have to call it by a more serious name. 
"IT didn't say you had her under cross-examination for twenty- 
four hours. What I did say was that this cross-examination -- 
"MR. OFFUTT: (Interposing): Your Honor, you are talking 
loud enough for the jury to hear it. 
"THE COURT: (Continuing): -- that this cross-examination 
started twenty-four hours ago, which is entirely different. 
"MR. OFFUTT: I remember the twenty-four hours. I 
remember now that you did say that. 
"THE COURT: But if you are going to quote me, I want you 
to quote me accurately. 
"MR. OFFUTT: Ido say that you did say that. In factI 
didn't feel well yesterday, and I told your Honor that I didn't, 
and I have a doctor's orders to have these X-rays--" 
36 MR. TROXELL: Now, the next reference, if the Court please, 
is the same day, of course, June 4, 1952; and again a colloquy between 
the Court and Offutt, typed page numbers 5, 6, 7 and 8; metered 
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numbers 411, 412, 413, and 414. 
Now, there are only four lines from 411 that Iam reading from. 

"THE COURT: All these matters are not relevant, and 
therefore I shall not reopen the cross-examination. 

"As to whether Mr. Christenson received any information 
as to what Mrs. Ott testified to, you may ask Mr. Christenson 
on cross-examination, if he takes the stand, but you may not ask 
her about it. I am not going to permit her to be recalled, because 
the matters -- 

"MR. OFFUTT: (Interposing): You asked what I wanted to 
ask about -- some other things -- may I ask them? 

"THE COURT: Iwill not permit her to be recalled. 

"MR. OFFUTT: I was limited in my examination of her on 
the conversation she had with me on Sunday, May 25, the Sunday 
before last Sunday, and I want the record to show that I object to 
it, and I take it Your Honor refuses to let me go into it in those 
details. There are other parts which are relevant. 

"THE COURT: Yes, sir. 

~"MR. OFFUTT: The other things, just so that I may have 


it in the record, I havedifficulty understanding Your Honor's ruling. 


At one time Your Honor said you didn't see how I could be so 
stupid. That was said in the presence of the jury. 

"Another time you said it was highly improper about the tele- 
phone conversation, running it down, or listening to it by another 
person and writing it down, that it was a violation of the Federal 
Communications Act. 

"THE COURT: Whatever I said is in the record; I rely on it. 

"MR. OFFUTT: Would it be possible -- 

"THE COURT: What is your request? 

"MR. OFFUTT: I ask Your Honor to tell the jury at this 
time, so that they will not get some idea that I did something wrong, 
that if that conversation was made with the consent of either one 


of the parties who were having the conversation, and if it was 
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listened in to by someone with the consent of either of those parties 
who was making the telephone conversation, there was nothing 
improper about it; it was not in violation of the Federal Communi- 
cations Act. 

"And further, as to the staternents you made in the presence 
of the jury that I was stupid, or I couldn't be that stupid, I say 
that reflects on me, and I ask Your Honor to say something to 
me, in the presence of the jury, to correct that. Your Honor 
accused me of being -- 

"THE COURT: I am going to let the record stand. I am going 
to instruct the jury, however, when I come to charge the jury at 
the close of the trial, that they will consider nothing except the 
question as to whether the defendant did or did not commit the 
crimes with which he is charged. 

"MR. OFFUTT: The trouble :is now that since they are made 
with the actions you did at the time, leaning forward and with great 
emphasis on that -- 

"THE COURT: I have made my ruling. 

"MR. OFFUTT (Continuing): I didn't notice it yesterday, but 
it was called to my attention later, and I thought I had heard it 
right, but I wanted to be sure -- I move for a mistrial on account 
of that." 

MR. TROXELL: The next reference, still June 4, 1952, is to 
typed pages 10 and 11; metered page numbers 416 and 417. 
"THE COURT: It is understood that Mrs. Ott's mother may 


be called by the defense, out of turn, in order that she may be 


released. 
"You may call her now. 
"MR. OF FUTT: Thank you for that courtesy, Your Honor. 
"Will you call Mrs. Ethel Hodges ? 
"If the Court please, I object to Mrs. Ott being in the witness 
room (sic) talking to a newspaper reporter; she is sitting in the 


front row talking right now. 
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"MR. McLAUGHLIN: I object to that. 

"THE COURT: She has a perfect right to talk to anyone she 
pleases. 

"MR. OFFUTT: In the courtroom? 

"THE COURT: She has a perfect right to talk to anyone she 
pleases so long as she doesn't disturb the proceedings, or make 
any noise. You have no right to make that kind of statement. 

"MR. McLAUGHLIN: No; it is unfair. It is just to attract 
attention, that's all. 

"MR. OFFUTT: I object to counsel's statement, Your Honor, 
addressed to someone else other than the Court. Government 
counsel has repeatedly done that, and I object to it. 

"THE COURT: Anyone in the courtroom has a right to talk 
to anyone else in the courtroom, so long as it is done quietly; that 
is perfectly proper." 

MR. TROXELL: The next reference, if the Court please, still 


June 4, 1952, typed page numbers 12, 13 and 14, metered numbers 418, 
419 and 420. 


Iam starting my reading from the fifth from the last line of page 


418, or typed page 12. The witness is Mrs. Hodges. 


"Q. Mrs. Hodges, does your daughter, Mrs. Mary Lee Ott, 
live at that address? A. When She is in Erie. She hasn't been in 
Erie for years, to live. 

"Q. How long has she been away from Erie? 

"MR. McLAUGHLIN: I object to this as immaterial. 

"THE COURT: I don't think that is material. Objection sus- 
tained. 

"MR. OF FUTT: Of course the difficulty, Your Honor -- 

"MR. McLAUGHLIN: I object to that. 

"THE COURT: No, no. Proceed to the next question. 

"BY MR. OFFUTT: 

"Q. Did you receive a subpoena served on you, in Erie, 


Pennsylvania, to come here and testify? 





t 
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"THE COURT: I exclude that; it is immaterial. She is here 
and you may examine her. 

"MR. OF FUTT: If Your Honor please, if Iam going to have 
interruptions like this, I don't want to examine the witness at all. 
I want to examine this witness and I want to have free opportunity 
to present what I have. 

"THE COURT: Now, you are getting insolent. 

"MR. OFFUTT: I don't mean it insolently. 

"THE COURT: You will have to conduct your examination 
within the framework of the rules of evidence as the Court con- 
strues them. Now, proceed. 

"MR. OF FUTT: Well, I will have to wait until I present my 


"THE COURT: You may proceed now. 

"MR. OFFUTT: Are you ordering me to proceed? I would 
rather wait now until my case is over. 

"THE COURT: I direct you to proceed. 

"MR. OFFUTT: May I object to being ordered to proceed 
at this time ?" 


MR. TROXELL: The next reference, if the Court please, still 


June 4, 1952, typed page numbers 16 and 17; metered numbers 422 and 
423: 


"MR. OFFUTT: If Your Honor please, I object to Your 
Honor raising your hand and leaning forward and looking at the 
District Attorney before he makes an objection. 

"THE COURT: Mr. Offutt, will counsel please come to the 
bench ? 

'(Thereupon, counsel approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

"THE COURT: Mr. Offutt, if you continue your insolent re- 
marks, I am warning you now, at the end of this trial I will commit 
you to jail for contempt of court. 

"MR. OFFUTT: Didn't Your Honor do that? 
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"THE COURT: You have no right to address questions to 
the Court. Out of kindness to you I am warning you that if you per- 
sist in your unethical and discourteous conduct I shall send you to 
43 jail at the end of this trial. I shall not fine you, I shall send you 
to jail. 
"MR. OFFUTT: I don't mean it as discourtesy. Judge 
Stephens said we should put these things in the record as they 





happen, and I saw Your Honor did it yesterday, you screamed 
so and you jumped forward and I thought you had said something. 
"THE COURT: Go back to counsel table; I have given you 
my warning. ”’ 
MR. TROXELL: The next reference, still June 4, 1952, typed 
page numbers 25, 26 and part of 27; metered numbers 431, 432 and part 
of 433: 


os. 


y 


"BY MR. OFFUTT: 
"Q. Did you tell your daughter you heard any of the conversa- 
tion she was having on the telephone ? 
"MR. McLAUGHLIN: I object to this, Your Honor. 
"THE COURT: Objection overruled. 
"MR. OFFUTT: If Your Honor please, I object to this wit- 
ness Ott -- I call Your Honor's attention, she was nodding her 
head forward. Your Honor, that is the very reason I object to 
Mrs. Ott being in the front row, looking at the witness. 
£4, "MR. McLAUGHLIN: This is trying to be sensational, Your a, 
Honor. 
"MR. OFFUTT: It is not sensational. - 
"THE COURT: This is a public courtroom. ° : 
"MR. OFFUTT: Now she is shaking her head the other way. | 
"THE COURT: You must not cause any commotion, Mr. | 
Offutt; you must behave yourself. : 
"MR. OFFUTT: I ask Your Honor to instruct the witness, 
Mrs. Ott, not to make any indication of any kind, nod her head up 


and down, or shaking it in the negative, I object to this witness. 


45 


46 





83 


It is to contradict Mrs. Ott. 

"MR. McLAUGHLIN: I want to go on record that the de- 
fendant is trying to be sensational. 

"MR. OFFUTT: Iam not trying to be sensational. I ask 
Your Honor to call upon the witness and keep the witness from nod- 
ding. 

"THE COURT: You are guilty of a serious breach of decorum. 
Please bear in mind the admonition I made at the bench. 

"Proceed. : 

"MR. OFFUTT: May I have the question read and the answer, 
please, Your Honor? 

"THE COURT: No. You ask the question again. You inter- 
rupted yourself, you know, by this commotion. 

"MR. OFFUTT: Your Honor, I object to that statement by 
the Court. I thought I was bringing something to the Court's atten- 
tion. 

"THE COURT: Yes, but you did it in an excitable manner 
and -- 

"MR, OFFUTT: (Interposing): It's enough to get excited. 

"THE COURT: (Continuing): -- and in a boisterous manner. 

"MR. OFFUTT: I didn't mean to be boisterous. 

"THE COURT: I assume that you didn't mean that, but that 
is no excuse for a breach of decorum. Proceed." 

MR. TROXELL: The next reference, if the Court please--we are 
still on June 4, 1952--typed pages numbers 58 and 59; metered numbers 
464 and 465; the witness is Mr. Guyer of the C&P Telephone Company, 
an employee: 

"THE COURT: Have you any further cross-examination? 

"MR. OFFUTT: I understood Your Honor said I couldn't 
ask anything further about the exhibit, so I have no further cross- 


examination. 


"THE COURT: Now, just a moment. You are misquoting 
the Court. 
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"MR. OFFUTT: That is my understanding. Didn't you say 


"THE COURT: Don't ask any questions of the Court, please. 

"MR. OFFUTT: All right. 

"THE COURT: I ruled on certain matters. I ruled on the 
questions you asked. I did not rule on any questions that you 
might ask in the future. So don't make a statement that because 
Iam not permitting you to inquire into a certain matter you don't 
want to cross-examine this witness. Have you any cross- 
exam ination? 

"MR. OFFUTT: I would like to ask about the other notations 
on the exhibit. 

"THE COURT: Ask any questions you wish and I shall rule 
on them after they are asked. I don't rule in advance." 

MR. TROXELL: Weare still on June 4, 1952. The reference is 
to typed page numbers 285 and 286, and 287; metered numbers 522, 
523 and 524. Reading from the top of page 522: 

"THE COURT: The witness will state everything that he 
took into consideration in arriving at his diagnosis, and until he 
finishes his answer, he will not be interrupted. 

"MR. OFFUT: May it be understood-- 

"THE COURT: He will not be interrupted by either counsel 
until he finishes his answer. 

"THE WITNESS: Thank you. 

"MR. OFFUTT: May I object to that? Thank you. 


"THE COURT: You may proceed in your own way. 
"THE WITNESS: All right. I willjust state it in my own way. 
"This girl came to the hospital with labor pains; vaginal 


bleeding, and a history of subjective feeling, or she felt herself 
that she was pregnant. Her last menstrual period had been on 
the 20th of October 1951. 

"She stated that a week before she came to the hospital she 
had taken quinine, three tablets daily, and castor oil for three days, 
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and nothing since. At that time she denied any attempt at abortion. 

"Her blood pressure was 140 over 100. Her pulse was 106. 
Her temperature was essentially normal. 

"Her abdomen showed tenderness, but it was all in the lower 
abdomen. 

"Do you want me to carry this all the way through, Your 
Honor ? 

"THE COURT: State everything that you took into considera- 
tion in arriving at your diagnosis. 

"MR. OF FUTT: Your Honor, may I, just for the record, 
object to Your Honor carrying the interrogation and not permitting 
me to do it? Thank you, sir. 

"THE WITNESS: She was examined on admission, not by me; 
and at that time the neck of her uterus was closed and her uterus 
was enlarged to the size of a grapefruit. Her admitting white count 
was 16,000 with a shift. 

"MR. OF FUTT: Just a minute. Your Honor, may I object 
to this portion which refers not to history but to the examination, 
and by someone else ? 

"THE COURT: Objection overruled. You will note your ob- 
jections, if there are any, after the witness completes his answer, 
I do not want the witness interrupted until he finishes his answer. 

"You may proceed, Doctor. 

"THE WITNESS: She didn't bleed much following that, and 
the next notation is when I examined her on the 21st. At that time, 
as I have said before, I thought she had a peritonitis secondary to 
an induced abortion. We quizzed her again -- is it all right to go 
ahead with all this ? 

"THE COURT: Yes, you may. 

"THE WITNESS: We quizzed her again as to whether an abor- 
tion had been attempted, and she said it had. She was placed on 


antibiotics; treated rather vigorously, and her peritonitis subsided. 


Her pregnancy was terminated on the 7th day of February, and she 
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was discharged the 17th. 

"THE COURT: What do you mean by pregnancy being ter- * | 
minated ? 

"THE WITNESS: The products of conception were removed. : 
Is that the answer that the Court wants ? 

"THE COURT: You may proceed, Mr. Offutt. 

"MR. OF FUTT: Beg pardon, sir? 

"THE COURT: You may proceed. 

"MR. OFFUTT: Now, if Your Honor please, I object to : 
Your Honor not permitting me to cross-examine the witness. 

"THE COURT: I am permitting you to cross-examine now. 

50 Proceed." ‘ 
MR. TROXELL: The next reference, and we are still on June 4th, 

if the Court please, is typed page numbers 290, 291 and 292; metered q 
numbers 527, 528 and 529. Reading from the top of page 527: -- the | 
witness is the same witness, Kilpatrick: : 

"MR. OFFUTT: I object to the witness referring to them and | 
then refusing to let me see that which he has referred to and ad- 2, 
mitted in evidence, and I say the Government has opened the door. ee 

"THE COURT: Will counsel come to the bench, please. 

"(Thereupon counsel approached the bench and conferred with 
the Court, in a low tone of voice, as follows:) 

"THE COURT: Mr. McLaughlin, I am in somewhat of a | 
quandary here. Of course, these records are confidential, but ¢ 
having been used -- 

"MR. McLAUGHLIN: I have no objection, Your Honor. 

"THE COURT: They having been used to refresh this wit- 
ness’ recollection, I think counsel has a right to see them. | 

"MR. McLAUGHLIN: Yes, I agree with that. q 

D1 _ "THE COURT: You may go back to counsel table. «dq 

"MR. OFFUTT: Couldn't, or could? << 


"THE COURT: Not the whole file. | 
"MR. OFFUTT: I didn't understand Your Honor; did you say | 





couldn't, or could? 

"THE COURT: I shall rule that you may see those portions 
of the file which the witness used to refresh his recollection, but 
not other portions. 

"MR. OFFUTT: Yes, sir. I didn't understand that he used 
anything to refresh his recollection. He said he read everything. 

"THE COURT: No. He summarized from the record the 
information that he used in arriving at his diagnosis. Those por- 
tions of the record I shall let you see, but not other portions of 
the file. 

MR. OFFUTT: Your Honor, while Iam here, just so the 
record will be clear as to what my position was, I understood 
Your Honor to tell me not to speak while the witness was testify- 
ing. 

"THE COURT: Yes. 

"MR. OFFUTT: And I was objecting to Your Honor refusing 
to let me ask my questions. It was your questions that the witness 
was answering. 

"THE COURT: That is correct. You may not interrupt the 
Court when the Court is examining a witness, and the Court has 
a right to ask his own questions. 

"MR. OFFUTT: And I was objecting to the Court asking the 
questions and not letting me question the witness. 

"THE COURT: You may go back to counsel table. 

"(Thereupon counsel resumed their places at the trial table 
and the following proceedings were had in open court.) 

"THE COURT: Doctor, you may permit counsel to see those 
portions of the file to which you referred in answering questions 
while you were on the stand. Counsel is entitled to see those por- 
tions, but no other portion of the file." 

MR. TROXELL: The next reference, if the Court please, June 4, 


1952, same witness, Doctor Kilpatrick. The page references are typed 


page numbers 296 and 297; metered number 533 and 534. Reading 
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from the bottom of page 533: 

"THE COURT: What is your question ? 

"MR. OFFUTT: I asked him to read that which he took into 
consideration, of the progress notes, on January 18, 1952, and 
that is what he is now reading from, those progress notes. 

53 "THE COURT: What is your point? 

"MR. OFFUTT: I want him to read what is there, and he 
wants to ask the Court whether he should read what is there, but 
he had previously said he read them and considered them. 

"THE COURT: Don't be nervous. 

"MR. OFFUTT: I understand -- I beg your pardon; I am not 
nervous. 

"THE COURT: I think you will have to change your tone. 

"MR. OFFUTT: I don't mean it." 

MR. TROXELL: The next references are from June 5, 1952, 
starting, if the Court please, on typed page numbers 25, 26 and 27, 
metered numbers 590, 591 and 592. Thé witness is Doctor Kilpatrick: 

"BY MR. OFFUTT: | 

"Q@. Did you talk to Mr. McLaughlin about the patient? 

A. No. My conversation with Mr. McLaughlin was when I would 





have to testify, sir, to plan my work. 

"Q. Did you talk to Mr. McLaughlin about this case before 
you took the stand at this trial? 

"THE COURT: You have already asked him that and he has 

54 answered the question. Now you have to have some terminal 
facilities. 
"MR. OFFUTT: Yes, but I should have some reasonable limits 

in examination, I submit, Your Honor. 

"THE COURT: You have been cross examining this witness 
at great length, and I will not permit you to repeat any matters. 

"MR. OFFUTT: Its very difficult to keep my power of thought 
--I don't remember what I asked -- I don't mean to, Your Honor, 


Iam sure. 
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"THE COURT: I remember what you have asked him; you, 
yourself, should certainly be able to remember what you asked 
him. 

"MR. OFFUTT: Well, Iam sorry if my memory isn't as 
good as Your Honor's, sir. 

"BY MR. OFFUTT: 

"Q. By the way, Doctor, do,you recognize Mr. Spriggs here 
sitting in the front row? A. Yes. 

"THE COURT: Go ahead. 

"MR, OFFUTT: Oh. Your Honor, when you move like that 
it startles me and disturbs me -- 

"MR. McLAUGHLIN: Oh, I object to this. 

"MR. OFFUTT: (continuing): - I know youdon't intend to do 
it. 

"THE COURT: You mean that when I shift in my chair that 
disturbs you ? 

"MR. OF FUTT: When you jump from the seat up to the desk, 
it does, because most of the time you reprimand me or stop me, 
and [am very much upset and nervous about this. 

"THE COURT: Don't be absurd, Mr. Offutt. 

"MR. OF FUTT: Iam not absurd, Your Honor, I assure you. 

"THE COURT: Don't be absurd. 

"MR. OFFUTT: Iam not absurd, Your Honor, that is my 
feeling. 

"THE COURT: Unless you proceed with this cross-examina- 
tion I shall excuse the witness. 

"MR. OFFUTT: If you will just be patient with me, Your 
Honor. 

"THE COURT: No; you tax my patience. 

"MR. OFFUTT: Why, Your Honor? Will you please tell 


"MR. McLAUGHLIN: I object to this, Your Honor. 
"MR. OFFUTT: I am trying to do my best. 
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"THE COURT: Unless the next utterance that comes from 


your lips is a question addressed tothiswitness I will excuse 
56 this witness." . 

MR. TROXELL: The next reference, if the Court please, and we 
are still on June 5, 1952--the witness is Doctor Kilpatrick; the page 
references are typed page numbers 103 and 104, metered number 637 
and 638. 

"MR. OFFUTT: If Your Honor please, can I make one other 
motion while I am up here-- 

"THE COURT: Yes. 

"MR. OFFUTT: -- it is very difficult to try this case -- 

"THE COURT: What is your motion? It is very difficult 
for the Court, also. 

"MR. OFFUTT: I assure youl am not difficult. 

"THE COURT: Yes, you are. 

"MR. OFFUTT: I resent that. You don't tell me in what 
respect -- I will do what you tell me to -- you even accused me, 
you said that I couldn't be so stupid. A lawyer at the Bar should 
not be permitted to practice if he doesn't -- 

"THE COURT: What is the motion you wish to make? 

"MR. OFFUTT: Your Honor, the motion I make, Your 


Honor, now is to permit me to examine this witness, without in- 
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terruption, and without these statements before the jury. 
oT "THE COURT: That is not a motion. You may go back to 
counsel table." 
THE COURT: You had better stop there, Mr. Troxell, for the usual 
morning recess. 
MR. TROXELL: May it please the Court, reading from typed pages 
103 and 104, metered pages 637 and 638, where we find the witness Kil- 
patrick on the stand: 
"MR. OFFUTT: If Your Honor please, can I make one other 
motion while I am up here-- 
"THE COURT: Yes. 








91 


"MR. OFFUTT: -- it is very difficult to try this case -- 

"THE COURT: What is your motion? It is very difficult 
for the Court, also. 

"MR. OFFUTT: I assure you I am not difficult. 

"THE COURT: Yes, you are. 

"MR, OFFUTT: I resent that. You don't tell me in what re- 
spect -- I will do what you tell me to -- you even accused me, you 
said that I couldn't be so stupid. A lawyer at the Bar should not 
be permitted to practice if he doesn't -- 

"THE COURT: What is the motion you wish to make? 

28 "MR. OFFUTT: Your Honor, the motion I make, Your 
‘ Honor, now is to permit me to examine this witness, without in- 
terruption, and without these statements before the jury. 

"THE COURT: That is not a motion. You may go back to 
counsel table. 

"MR. OFFUIT: I want to make a motion for a mistrial -- 

"THE COURT: Motion denied. 

"MR. OFFUTT: -- because of your -- I was going to state 
the grounds -- all right. 

"THE COURT: Motion denied. 

"MR. OF FUTT: I object to Your Honor's refusal to let me 
state the grounds and make the representation to the Court here, 
that mistrial would be brought on by your own misconduct, and F 
would simultaneously punish you very seriously. 

"MR. OFFUTT: Will you tell me what the misconduct is ? 

"THE COURT: I am not going to give you a bill of particu- 
lars at this time. You may go back to counsel table." 

MR. TROXELL: The next reference, if the Court please, is to 
typed page 120 and 121; metered page number 654 and 655. Reading from 
. 59 page 654, where the witness Christenson is on the stand: 

"BY MR. OFFUTT: 

"Q. Wasn't the actual purpose of your asking Mr. Graff to 


make that call was so you would find out exactly what Mrs. Mary 
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Lee Ott had testified in Court, so that you would be prepared to 
go along and not conflict with her testimony? A. No, that wasn't 
the purpose. 

"Q. Isn't it a fact that you have been promised -- 

"THE COURT: Mr. Offutt, you have the statement made 
by this witness to the police, back in January. If there is any con- 
flict between that statement and the testimony that he has given 
on the witness stand, you may interrogate him. 

"MR. OFFUTT: And I will do it in due time. Could I con- 
duct my examination the way I want to do it, Your Honor, without 
being interrupted? 

"THE COURT: Yes, you may. 

"MR. OFFUTT: I object to these interruptions. 

"THE COURT: But you must stay within the framework of 
evidence. 

"MR. OFFUTT: I will do it, Your Honor. 

"THE COURT: Proceed." 

60 MR. TROXELL: The next reference, if the Court please, is to 
typed page 138, metered page No. 672. Weare still on June 5th. The 
witness is still Christenson. At the top of the page: 

"MR. OFFUTT: Now, one other thing: If Your Honor please, 
I move for a mistrial, as I was making a motion at the close of 
today’s session before the noon recess, while I was in the middle 
of the motion, Your Honor stood up, left the bench, and waved your 
hand and motioned me to stop, in the presence of the jury. 

"THE COURT: I left the bench because the marshal had 
proclaimed a recess. You have no right to start making a motion 
after the marshal proclaims a recess by the direction of the Court. 

"MR. OFFUTT: Did your Honor act on my motion? "I just 
made a motion for a mistrial because of that, your Honor. 

"THE COURT: I beg pardon? 

"MR. OFFUTT: I take it your Honor denied my motion. 

"THE COURT: I am denying the motion. I think I will go 
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through the transcript and make up a score card of the number of mo- 
tions you made for mistrial during the course of this trial. 

61 "MR. OFFUTT: I object to that. I think your voice carries 
more than your Honor realizes. 

" THE COURT: Very well, you may go back to the counsel table, 
gentlemen, and you may proceed." 

MR. TROXELL: The next reference, if the Court please, is to 
typed pages 147 and 148, or metered page numbers 681 and 682. We 
are still on June 5, 1952, and the witness is still Christenson. 

Reading from near the top of the page, page 147: 

"Q. Where did you see the statement? A. It was in the 
hands of a detective. 

"Q. When? "A. Oh -- well, I only saw the detectives 
twice, I think. I think it was the second time. 

"Q@. Where was that? "A. In the jail. In the rotunda 
of the jail. 

"Q. Was that before or after you signed your statement? 

"A. Before I signed mine. 

"Q. And was the statement read to you, the contents of it? 

"A. No, it was not. 

"Q. How did you know it was the statement of Mary Lee 

Ott, if you didn't read it? "A. He just mentioned that he had her 

statement there, and had it in his hand. 

"Q@. You did not see the name on it at all? "A. No, I didn't. 
"Q. So, as a matter of fact, you don't know whether it 
was the statement of Mary Lee Ott; is that what you are saying? 
"MR. MC LAUGHLIN: He has testified to that. He said 
what purported to be. 
"THE COURT: I will let him answer. 
"MR. OFFUTT: But he said first it was the statement. 
"THE COURT: No, he did not say that. 
"MR. OFFUTT: He said he saw the statement. 
"THE COURT: No, he did not. 
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"MR. OFFUTT: May I have it read? 

"THE COURT: Just a moment. 

"MR. OFFUTT: I beg your pardon, sir. 

"THE COURT: Do not challenge the Court like that. 

"MR. OFFUTT: No, Iam not challenging the Court. 

"THE COURT: Well, now, don't use that tone. 

"He said that he saw what purported to be the statement of 

. OF 

"MR. OFFUTT: Well, if Your Honor please-- 

"THE COURT: Now, you can proceed." 

MR. TROXELL: The next reference, if the Court please, 
is typed pages 172 and 173, metered page numbers 706 and 707; and the 
witness is Christenson; near the bottom of page 706: 

"THE COURT: Just a moment. 

"Read the question to the witness. 

"IT want to make sure he understands it. 

"MR. OFFUTT: He has not said he didn't. 

"THE COURT: I think the witness is entitled to be pro- 

tected. 

"MR. OFFUTT: I certainly think this defendant is entitled 

to be protected. | 

"THE COURT: Read the question to the witness. 

"MR. OFFUTT: I object to this interruption, Your Honor, 

at this critical stage. 

"THE COURT: Your objection is overruled. 

"This witness is here without counsel, and I am going to 

see to it that he is protected. 

"MR. OFFUTT: I submit he should have been advised be- 

fore he started that he might incriminate himself. 

"THE COURT: Justa moment. TheCourt is going to per- 

form its duty without interference from counsel. 

"Read the question." 

MR. TROXELL: The next reference, if the Court please--we are 
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he still on June 5, 1952--the witness is Christenson--typed pages 174, 

‘ 175, metered pages 608 and 709; near the bottom of page 708, or near 
the middle of 708: 

. "BY MR. OFFUTT: 


"Q@. That is the reason you went down to help her, because 
you knew she could not go through with getting rid of the baby 
alone; isn't that right? "A. I did not know wint was going to 
happen to her, to tell you the truth. 

"Q. The purpose in going down there was to help get rid 

sm of the baby, wasn't it? 
+ "THE COURT: I will not permit you to repeat that question 
in that form. The witness practically said no to that question. 

"MR. OFFUTT: I object, your Honor. He did not practically 
Say no, as I understood it, and it is for the jury, I submit, and 
not for your Honor to interpret his answer, and I object to it and 
move for a mistrial again. 

"THE COURT: I shall not permit counsel to trap the wit- 
ness into an admission that he committed a crime. 

65 "MR. OFFUTT: I object to the Court helping the witness 
out, and explaining something he did not explain. He can explain 
it, your Honor. 

"THE COURT: It is the Court's duty to protect witnesses 
against oppression. 

"MR. OFFUTT: I object to that statement, your Honor. I 

~ submit this defendant is entitled to protection, too, your Honor. 

"THE COURT: All of your objections are noted on the 
record. 

"MR. GOFFUTT: Thank you, sir, and my motion is denied, 


Sir? 


“THE COURT: Yes. 
"MR. OFFUTT: Thank you, sir." 
MR. TROXELL: The next reference, if the Court please--we are 
still on June 5, 1952--typed pages 193 and 194, metered number 727 and 





728. 
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Reading from the middle of page 727: 

"MR. OFFUTT: Just a moment. 

"If your Honor please, I ask you to rule on my objection 
first, and prevent Mr. McLaughlin from proceeding. 

"THE COURT: Suppose you reframe your question, Mr. 
Mr. McLaughlin, and ask him what Mr. Offutt said to the witness, 
without characterizing it, and without using the word-- 

"MR. OFFUTT: My objection is sustained. 

"BY MR. MC LAUGHLI: 

"Q. About three-thirty or four last night in the cell block? 
"A. Yes, about four or four-thirty. 

"Q. What did Mr. Offutt say to you down there? A. Well, 
he told me that-- 

"MR. OFFUTT: (Interposing): I object to the line, your 
Honor. 

"THE COURT: Objection overruled. 

"MR. OFFUTT: Can my objection run to-- 

"THE COURT: Objection overruled. 

"MR. OFFUTT: Now, if your Honor please, I object to your 
Honor signaling me down with your hand each time. 

"THE COURT: Well, you keep your seat or I will have the 
marshal make you resume your Seat. 

"You may proceed. 

"MR. OFFUTT: I move for a mistrial. 

"THE COURT: Proceed. 

"MR. MC LAUGHLIN: Go ahead. 

"THE WITNESS: He told me that he had a witness that he 
could bring up to testify of Mary Lee Ott's low moral character, 
and that he hesitated to do that, but in view of my testimony he 
would probably have to. 

"I became angry when he said that, and told him to get out 
of my sight and leave me, and then he said he would get me to- 
morrow. And with that, he walked away." 
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MR. TROXELL: The next reference, if the Court please--the 
witness is still Christenson, June 5, 1952, typed pages 203 and 204, 
metered page number 737 and 738; reading from the middle of page 
ists 

"THE COURT: Counsel has a right to note objections. 

"You certainly have noted a great many. 

"MR. OFFUTT: He is interrupting, your Honor, as you 
say I did, and I object to him doing that. 

"fT could not hear what you said to the witness when he 
interrupted. May I have it read? 

"THE COURT: No. You may not. Proceed from this point on. 

"MR. OFFUTT: All right. 

"BY MR. OFFUTT: 

"Q. Now, didn't I ask you why you didn't want to tell me 

68 about the case, and you were so willing to tell the District At- 

torney about the case? "A. You asked me that, yes. 

"Q@. Yes. And you refused to answer at all. "A. No. 

Wait. Are you asking me a question now? 

"Q@. Iam asking you, didn't you refuse to still discuss the 
case with me? "A. No, I did not. 
"THE COURT: What was your answer to that question, of 

Mr. Offutt's? 

"THE WITNESS: I did not refuse. 
"MR. OFFUTT: All right. 
"THE COURT: What did you say to him? 
"THE WITNESS: I said to Mr.-- I asked Mr. Offutt, "What 
do you want to know ?' 
"BY MR. OFFUTT: 
"Q@. And I told you, 'I want to know the truth and all the facts 


about this case, no matter what it is.' 
"Didn't I tell you that? 
"A. That is one of the things you said, and went on. 
"Q. When I asked you that, didn't you say-- 
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69 "THE COURT: No, just a moment. Let the witness finish 


his answer. 
"You may finish your answer. 

"MR. OFFUTT: I am asking for an answer to that one, and 

then we will go on from there. 

"THE COURT: You will stop, please. 

"MR. OFFUTT: I object to your Honor interrupting. 

" THE COURT: You may finish your answer, Mr. Witness. 

MR. TROXELL: We are now at June 6, 1952, Your Honor. [Tam 
referring now to typed pages 235 and 236, metered numbers 770 and 771. 
I am reading from the top of the page, 770: 

“BY MR. OF FUTT: 

"Q. While the four of you were in the basement, and while 
the three detectives were in the process of taking these things you have 
referred to, this man came down the steps, didn't he? A. Yes, sir. 

"Q. He came all the way down into the basement before 
anything was said, isn't that right? A. As far as I know. 

"Q. I want your best recollection, as far as you know, thats 

all. "A. I have given it to you. 
70 "Q. Didn't his brother, Dr. Peckham, ask him to call me 
first, that is Dorsey Offutt? 

"THE COURT: You have been over that twice; now you 
can’t go over it the third time, and the witness has answered your 
question. He stated his recollection of what occurred. 

"MR. OF FUTT: Your Honor, it is very difficult to examine 
the witness with your Honor interrupting me and Mr. McLaughlin 


both interrupting me. 
"THE COURT: I think you are very discourteous to the 


Court. 
"MR. OFFUTT: I don't mean to be discourteous. 
"THE COURT: It is the Court's duty to interrupt you, Mr. 
Offutt, if you are asking questions that are irrelevant or repetitious. 
"MR. OFFUTT: I don't mean to be repetitious, Your Honor -- 





it's hard to cover -- 
"THE COURT: You must not address the Court in that 
manner. I am going to exclude that question as repetitious." 
MR. TROXELL: The next reference is also June 6, 1952, typed 
pages 252 and 253, and 254, metered pages 787, and 788, and 789: 
71 "BY MR. OFFUTT: 


"Q@. You said you had your reason for taking it. The reason 


you had was -- 

"MR. MC LAUGHLIN: Now, [ object to him telling the 
reason. If he wants the reason, let him ask it. 

"THE COURT: You may ask the witness what his reason 
was, if you wish, but you may not tell him. 

"MR. OFFUTT: Iam going to ask him the reason. 

"THE COURT: Well, you may ask him what the reason was, 
but you may not put words in his mouth. 

"MR. OFFUTT: Iam not going to put words in his mouth. 
May I ask the question my own way? 

"THE COURT: You will have to ask the question in the 
proper way. The proper way is to ask what his reason was, and 
not -- you know very well that you can't ask it in the form in 
which you Started. 

"MR. OFFUTT: I thought I could ask him my own way, and 
then if it was wrong, your Honor could tell me. 

"THE COURT: No, because that gets before the jury matters 
which they should not know. 

"MR. OFFUTT: Will your Honor permit me to ask it my 
way? Iam sure it's right. 

"THE COURT: No, no. You may ask it in the proper way, 
or in the way the Court rules is proper. 

"MR. OFFUTT: I am going to ask it in the proper way. Will 
you let me finish my question before you rule on it? 

"THE COURT: No. You will follow the direction of the Court, 
Mr. Offutt. 
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"MR. OFFUTT: Tell me what to do, and I will do what you 
say. You tell me what todo. Tell me what the question should 
be, and I will ask it. 

"THE COURT: Oh, no; I have ruled. You proceed, Mr. 
Offutt. 

"MR. OFFUTT: All right, sir. 

"THE COURT: I have told you the way such a question 
should be asked, if you wish to ask it. 

"MR. MC LAUGHLIN: May I Say for the record, your 
Honor, that the defendant is being facetious with the Court at this 
time. 

"MR. OFFUTT: The defendant hasn't said a word. 

"MR. MC LAUGHLIN: I mean the defense attorney, Mr. 
Offutt. 

"MR. OFFUTT: Iam not facetious, and I object to that 
statement, and there is nothing to show for it in the record. 

"THE COURT: Mr. Offutt, will you proceed? This is 
your last opportunity to proceed with your cross-exam ination; 
otherwise I will excuse the witness. 

"MR. OFFUTT: If your Honor please, I object to this con- 
Stant interruption; I can't examine the witness like this, and I 
move for a mistrial again. 

"THE COURT: Motion denied. 

"MR. OFFUTT: Thank you, sir." 

MR. TROXELL: The next reference is on typed pages 255 and 
256, metered number 790 and 791, where the witness is the witness 
Waters, a police officer: 

"BY MR. MC LAUGHLIN: 

"Q. Officer, your full name is what? 

"MR. OFFUTT: May I just note an objection? I just noticed 
something here, so I will have it on the record, your Honor. I 


object to Mary Lee Ott, who is under subpoena, being in the 


courtroom, in the same position that she occupies every day. 
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"THE COURT: She has already testified and her testimony 
has been concluded, and witnesses who have already testified may 
remain in the room as a spectator. 

"MR. MC LAUGHLIN: She hasn't been released from the 

74 subpoena for the Government. 

"THE COURT: Beg pardon? 

"MR. MC LAUGHLIN: She hasn't been released from the 
subpoena of the Government. 

"THE COURT: After her testimony is concluded, she can 
sit any place she likes. Any witness who has testified may re- 
main in the courtroom as a spectator, and the mere fact the 
witness may be called for rebuttal is no reason for the Court not 
permitting the witness to rémain. We were over that yesterday, 
Mr. Offutt. Please don't repeat it. 

"MR. OFFUTT: I object to the long speeches about it, 
your Honor; I just made an objection and I asked your Honor to 
rule on it, that's all-- 

"THE COURT: You object to what? 

"MR. OFFUTT: I object to -- 

"THE COURT: You object to what? 

"MR. OFFUTT: I object to the long dissertation about it. 

I made no argument; your Honor has not permitted me to make 
any argument, and I merely object to Mr. McLaughlin-- 

"THE COURT: I think you are getting very discourteous to 
the Court." 

MR. TROXELL: The next reference, if the Court please, and we 
are still on June 6, 1952, is to typed pages 306 and 307, metered pages 
75 numbers 841 and 842, where the witness is Waters: 

"MR. MC LAUGHLIN: Your Honor, I am going to object to 
any further questioning of this witness. The Court was asked to 
bring back this witness with the specific purpose of showing that 
he had lied about making telephone calls. That was the purpose 


in bringing him back. 
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"THE COURT: Yes, it was. 

"MR. MC LAUGHLIN: Absolutely. 

"THE COURT: That was the representation, on the basis of 
which the Court allowed this witness to be recalled for further 
cross-examination. 

"MR. MC LAUGHLIN: That is right. So I object to any 
further cross-examination of him, on any other thing except what 
he was brought back for. 

"THE COURT: I will sustain the objection, because that 
was the purpose why the witness was called back to the stand. 

"MR. OFFUTT: Iam sorry, your Honor; I missed that 
last part, your Honor. I am trying to comply-- 

"THE COURT: Iam sustaining Mr. McLaughlin's objection. 
You may proceed within the limits of my ruling. 

"MR. OFFUTT: I am trying to comply-- 

"THE COURT: Well, I will repeat, if you were not listening 
to what the Court said. I said that I would sustain-- 

"MR. OFFUTT: May we come to the bench and get this 
straightened out, rather than discuss the matter in the Court? 

"MR. MC LAUGHLIN: Straighten it out right here. 

"THE COURT: Just a moment. Don't address the Court in 
that manner. 

"MR. OFFUTT: I am not -- 

"THE COURT: What do you mean by saying to the Court, 
"let's get this straight'? 

"MR. OFFUTT: I do not think I said that. 

"THE COURT: Yes, you did. 

"MR. OFFUTT: May I have it read? 

"THE COURT: No, you may not. 

"MR. OFFUTT: IfI did -- 


"THE COURT: Now, do you want me to repeat my ruling, for 


your benefit, or not? 
"MR. OFFUTT: Yes, your Honor, I do." 
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77 MR. TROXELL: I am now on June 9, 1962. The witness is Graff, 
who is a D.C. Jail employee; typed pages number 349 and 350; metered 
numbers 885 and 886. 

"MR. OFFUTT: Your Honor, I merely wanted to proffer 
the proof that if I were permitted to question this witness about 
it, that I have never talked to him, never saw him, and before he 
took the stand I never discussed anything with him about his testi- 
mony, what it would be, and therefore I knew nothing about it. 

"THE COURT: That is irrelevant and you know it. 

"MR. OFFUTT: May I make the proffer, Your Honor? 

"THE COURT: The proffer is finished. Go back to the 
counsel table. 

"MR. OFFUTT: If Your Honor please, I object to Your 
Honor -- Your Honor appears to be provoked with me this morning. 

"THE COURT: I have been provoked with you all through the 
trial, Mr. Offutt. 

"MR. OFFUTT: I mean this morning. 

"MR. MC LAUGHLIN: May I say that his actions -- 

"MR. OFFUTT: I object to Your Honor moving your hand 
as you did just then, and gesticulating, and I want to put on the 
record those things. 

"THE COURT: Go back to the counsel table. 

"MR. MC LAUGHLIN: For the record, Your Honor, may 
I say that the defense attorney is constantly interrupting Your 
Honor not only in this case but when Your Honor has other mat- 
ters before him at the bench this morning. 

"THE COURT: I don't want long, detailed proffers. You 
have made a brief proffer and ought to know that that is not ad- 
missible in evidence. Now, go back to counsel table and I will 
exclude it. 

"MR. OFFUTT: When I wanted to approach the bench be- 
fore, I wanted to go to the toilet -- when I asked to step out for 


two minutes -- and you would not let me. 
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"THE COURT: You could have stepped out without making a 
commotion while I was having a bench conference. I cannot be 
interrupted. 

"MR. OFFUTT: Iam sorry, Your Honor, but I wanted to 
go out to the toilet and I still want to go. 

"THE COURT: Do you want to go to the toilet now? You 
may go if you wish, and I will wait for you for five minutes. 

"MR. OFFUTT: Iam sorry I have to do that, Your Honor, 
but will you let me to that?" 

MR. TROXELL: The next reference, if the Court please, June 9, 


1952--the witness is still Graff -- page -- typed pages number 381 and 
382; metered numbers 917 and 918, at the bottom of page 917: 


"BY MR. OFFUTT: 

"Q. On February 7, 1952 -- and I will have to get this 
exhibit back so he can look at it, Your Honor -- wasn't there a 
telephone message request to Mrs. Ott which message was de- 
livered, to this effect, 'Tell her’ -- 

"MR. MC LAUGHLIN: I object. 

"THE COURT: No, I am going to let him ask the question. 
Go ahead, proceed. 

"BY MR. OF FUTT: 

"Q. (Continuing) 'Tell her that she has been granted per- 
mission for a special purpose visit tomorrow morning, Saturday, 
at10 a.m. Ask her if an indictment was returned today and, if 
so, on how many counts,’ and ‘Wasn't there a message to that 
one,' "Don't know, ' 

"THE COURT: Just a moment. I shall not have you read 
the answer to that. I am going to exclude this as immaterial. 

"MR. MC LAUGHLIN: Absolutely. This whole line is im- 
material, if Your Honor please. 

"THE COURT: There is no conflict in these messages. It 
is just a waste of time. 


"MR. OF FUTT: Will you let me read the last portion? 


105 


"Will be' -- 

"THE COURT: No, you will not read any further. 

"BY MR. OFFUTT: 

"Q. Didn't you on February 7, 1952, as a result of a tele- 
phone message -- don't state the message -- from Mr. Christenson 
to Mrs. Ott, tell Mr. Christenson that Mrs. Ott would be out at 
the jail to see him about this case? 

"THE COURT: Now, don't you understand my ruling that 
I have excluded that? 

"MR. OFFUTT: All right. 

"THE COURT: Don't you dare repeat questions in a different 
form after I have excluded them. 

"MR. OFFUTT: If Your Honor please, I am sorry to have 
to object to this, but I object to you raising your voice and shaking 
your hand at me in the presence of the jury. 

81 "THE COURT: Yes, I am going to shake my finger at you 
some more if you do not behave yourself. 

"MR. OFFUTT: Now, I submit I have a right to make this 
objection, Your Honor, and I am not doing anything to -- 

"THE COURT: You must behave yourself. 

"MR. OF FUTT: I object to Your Honor raising your voice 
and saying it, when I have done nothing to warrant that-- 

"MR. MC LAUGHLIN: That is a matter of opinion. 

"THE COURT: You have not conducted yourself properly, 
in my opinion, and you have not done it throughout this trial. 

"MR. OFFUTT: I object to that, Your Honor. 

"MR. MC LAUGHLIN: Iam going to renew my objection, 
Your Honor, to this line of questioning. 

"THE COURT: Iam going to sustain the objection. 

"MR. OFFUTT: Very well. May I know the number of the 
exhibit the Clerk marked?" 

MR. TROXELL: The next reference, still June 9, 1952, is typed 
pages 403 and 404 of the record; metered numbers 939 and 940. The 
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witness is the witness Gale, -- from the bottom of page 939: 

"THE COURT: You may go back to the counsel table. 

"MR. OFFUTT: Yes, sir. If the Court please, I must 
again object to Your Honor making gestures and manners up here. 
Your Honor very clearly shows some -- 

"THE COURT: You have been very discourteous to the Court 
throughout this trial, and you have forfeited the right to that cour- 
teous treatment which this Court extends to all members of the 
Bar. 

"MR. OFFUTT: I have never been discourteous, Your 
Honor.’ 

"THE COURT: Yes, you have. 

"MR. OFFUTT: I want the record to show that I claim Your 
Honor has gestured and you raised your voice from time to time, 
and right now Your Honor is raising your voice, and I object to it. 

"MR. MC LAUGHLIN: Your Honor is not raising his voice 
at this time. 

"MR. OFFUTT: When I Say Your Honor is raising his 
voice, and I have people out here in the court here telling me they 
can hear what Your Honor says, and I have the names of some of 


them. 


"THE COURT: I have to say things in open court sometimes. 


"MR. OFFUTT: But I object to it. I object to your raising 
your hands. 

"MR. MC LAUGHLIN: May I say that the defendant's at- 
torney, Mr. Offutt, has started out right from the beginning of 
this case to be arrogant and obstinate with Your Honor, and he 
has set out and planned and schemed for the purpose of trying to 
bait Your Honor into committing error in the case, and that has 


been his attitude throughout the entire case. 

"THE COURT: Yes, and I shall deal with the matter at the 
end of the trial. Go back. 
MR. TROXELL: The next reference--the witness Jones is 
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testifying--on June 9, 1952 -- typed pages 414 and 415, -- metered page 
numbers 950 and 951. Reading from the middle of page 950: 

"Q@. And had you talked with her before that occasion about 
the matter, anything in connection with her being at the -- I 
withdraw that. 

"How long did it take you to get -- strike that. "Did you 
come from Quantico, then, up to the Raleigh Hotel? A. A couple 
of hours afterwards, sir. 

84 "i. Acouple of hours afterwards ? 

"THE COURT: Speak a little louder and more distinctly so 
all the jurors can understand what you are saying. 

"BY MR. OFFUTT: 

"Q@. By the way, have you talked with Mr. McLaughlin about 
this case -- this is Mr. McLaughlin sitting right here (indicating) ? 

"THE COURT: Oh, no -- 

"MR. MC LAUGHLIN: Let him answer it, Your Honor. 

"THE COURT: I am going to exclude that. You are calling 
him as your witness. 

"MR. OFFUTT: That is right. 

"THE COURT: You have no right to ask questions of that 
kind, Mr. Offutt. 

"MR. OFFUTT: Well, I object to that, Your Honor -- 

Your Honor's statement, there. 

"THE COURT: You brought it on yourself. 

"MR. OFFUTT: Well, I object to that statement, Your 
Honor, and move that that be stricken from the record and move 
for a mistrial. 

"THE COURT: The Court does not strike its own remarks. 

85 "MR. OFFUTT: I object to it and cite the Grant case." 
MR. TROXELL: The next reference, if it please the Court, typed 
pages 489 and 490 of the record; metered numbers 1 025 and 1026, where 


the witness Ott is on the stand again--I read from the top of page 1025: 
"MR. MC LAUGHLIN: I object to this, your Honor. 
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"THE COURT: Objection sustained. You have no right to 
ask that question of this witness. You must realize this: This 
witness is not a party to this proceeding. She is only a witness. 
She is entitled to have any communication she made to her phy- 
sician kept confidential, and that includes hospital records, and 
the mere fact that a doctor was testifying to the diagnosis is not 
a waiver by this witness of her privilege, and you have no right 
to call her and ask her that question. 

"BY MR. OFFUTT: 

"Q. Well, when you testified about your hospitalization in 
the Naval Medical Hospital, in the psychiatric ward -- 

"THE COURT: She testified because I directed her to 
answer. That is a very unfair question. 

"MR. MC LAUGHLIN: How low can this fellow get? 

"MR. OFFUTT: Your Honor, that is not the point. 

"THE COURT: The point is, she did not waive any of her 
rights by answering the question. You asked the question. She 
was reluctant to answer it. I said that you were entitled to ask 
the question, and directed her to answer. That is not a voluntary 
answer on her part. 

"MR. OFFUTT: Now, if your Honor please, I object to your 
raising your voice at me and shaking your hand in that fashion, 
and appearing to reprimand me. 

"THE COURT: Well, you have to behave yourself in ac- 
cordance with proper professional ethics. 

"MR. OFFUTT: I submit that is proper, and there is no 
justification for your Honor to raise your voice and gesture in 
that way, and reprimand me in front of the jury. 

“THE COURT: I will do it even more severely-- 

"MR. OFFUTT: AndI move for a mistrial, your Honor. 


"THE COURT: (Continuing) -- when you are using your 


improper practices. 


"MR. OFFUTT: I move for a mistrial, and I say it is 
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perfectly proper for me to ask questions that I think are proper. 

"THE COURT: Motion denied. Iam not going to have this 
witness or any other witness badgered the way you have been 
badgering witnesses. 

"MR. OFFUTT: I object to that and move that that is not in 
accordance with the record, your Honor, and I submit I have not 
badgered this witness, and I have a right to ask if she is claiming 
privilege. Your Honor said she did, and she has a right to 
privilege." 

MR. TROXELL: The next reference is page 1043 and 1044, 
metered numbers 1043 and 1044; typed page numbers 507 and 508, 
June 9, 1952, where the witness Holton is on the stand. I am reading 
from the middle of metered page number 1043: 

"BY MR. OFFUTT: 

"Q@. This directs you to bring with you all medical records 
pertaining to Mrs. Mary M. Ott or Mary Lee Ott, relative to birth 
of child Gloria, in 1950, and any other medical records of Mrs. 
Mary M. Ott, or Mary Lee Ott. 

"Now, Mr. Holton, would you examine those records and see 
if you have the records in that file relating to any psychiatric treat- 
ment in Ward-- Will your Honor indulge me? 

"THE COURT: Iam going to exclude the question. 

"MR. MC LAUGHLIN: I object to it. 

"MR. OFFUTT: I object to that word "stupid question." 

I move your Honor to declare a mistrial with reference to the 

statement of a stupid question. 

"THE COURT: Iam not characterizing the question, but I 
am sustaining the objection to it. 

"MR. OFFUTT: But you called it a stupid question, the 
question that I make, your Honor, and I assure you I was trying 
to recall, and it was Ward K that the witness Ott -- and I was 
trying to identify specifically, and I move for a mistrial. 

"THE COURT: Iam sustaining the objection to the question 
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on the ground that it is irrelevant, immaterial and incompetent. 

"MR. OFFUTT: And Iam objecting to your Honor’s char- 
acterization of my question to the witness as a stupid question. 
It is a very clear reference, your Honor. 

"THE COURT: Just a moment. 

"MR. MC LAUGHLIN: Your Honor has already ruled on 
this. 

"THE COURT: Just a moment. I have not characterized 
your question. 

"MR. OFFUTT: Maybe I misunderstood you. I thought you 
said 'stupid question.’ 

"THE COURT: If I said that -- no. 

"MR. OFFUTT: You did not say that? 

"THE COURT: No. I said Iam not characterizing your 
question. You must have been dreaming, Mr. Offutt. 

"MR. OF FUTT: I misunderstood you, I am sure. 

"THE COURT: The word 'stupid' is not in my vocabulary. 

"MR. OFFUTT: Iam sorry, your Honor. I beg your pardon, 
then. 

"THE COURT: Well, this is not the first false accusation 
you have made against the Court, Mr. Offutt." 

MR. TROXELL: The next reference, if the Court please, is drawn 
from June 10, 1952, specifically metered page numbers 1 068, 1069, 
1070 and 1071; typed page numbers 531, 532 and 533, and 534, beginning 
at the top of page 1068: 

"MR. OFFUTT: Yes, sir, if the Court please, I respect- 
fully move your Honor to declare a mistrial, Your Honor, for 
these reasons. 

"Your Honor has characterized me by gestures, by intona- 


tions of voice, by leaning forward in your chair, waving your hand 


at me, and time and time again I have tried to get these things in 


the record when they occurred but Your Honor has refused to let 


me come to the bench and refused to let me make a proffer in 
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open court when I have tendered it. 

"I have read the cases of Bilecci and Lewis, and they hold 
that I am entitled to do that, and I am required to do it, and that's 
the reason I have tried to do it when the occasion arises, and Your 
Honor has prevented me from doing it. And, if Your Honor please, 
you have created an impression of prejudice with your accusations-- 

"THE COURT: Now, just a moment. 

"MR. OFFUTT: (Interposing): I have the record right here. 

"THE COURT: Just a moment. I will not permit you to 
argue. 

"MR. OFFUTT: Iam not arguing; I want to state the basis 
for my objection and my proffer. 

"THE COURT: You have already stated it. 

"MR. OFFUTT: I want to proffer these things which the 
Court of Appeals has said I have to do, in the Bilecci case and in 
the Lewis case. 

"THE COURT: The motion is denied; the motion is on the 
record and is denied. 

"MR. OFFUTT: If Your Honor please -- 

"THE COURT: I might say this for the purpose of the 
record, that I have rebuked counsel and I have rebuked counsel 
severely, and I have indicated by my tone of voice on occasion 
that I disapproved counsel's conduct -- 

"MR. OFFUTT: If Your Honor please -- excuse me -- 

"THE COURT: (Continuing): -- counsel brought it upon him- 
self by his unethical conduct during this trial, and by his con- 
tumacious conduct. 

"MR. OFFUTT: What was the conduct? I have asked for 
it, what was the conduct? 

"THE COURT: You may not ask for a bill of particulars. 

"MR. OFFUTT: I make a proffer at this time and I want to 
make a proffer, as the Court of Appeals has said I have to do, that 


Your Honor -- 
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"THE COURT: We haven't time for that. I have let you 
protect your rights by making your objection. 

"MR. OFFUTT: The Court of Appeals, in the Lewis case, 
says that I must do it. 

"THE COURT: You may go back to counsel table, gentlemen. 

"MR. OFFUTT: May I call your attention to something in the 
record? Your Honor said you couldn't use the word 'stupid' yes- 
terday and I have the record here. 

"THE COURT: Mrs. MacReynolds, have you got yesterday's 
record? 

"THE REPORTER: No, sir, Your Honor; it will be over in 
just a few minutes. 

"MR. OFFUTT: No, I said you said it once before. 

"THE COURT: Oh, yes, I did, but I didn't say it yesterday 
when you accused me of saying it. 

"MR. OFFUTT: That's the way I understood it. 

"THE COURT: No, I didnot. WhatI said was this --I 
think perhaps you don't pay close attention. I don't think the 
trouble is with your hearing, but I think you don't pay close at- 
tention. I said that I excluded that, and you thought I said 'That is 
stupid. ' 

"MR. OFFUTT: Your Honor, I thought you did; Your Honor, 
I fully understood it. 

"THE COURT: Anyway, you may go back to counsel table. 

"MR. OFFUTT: May I call your attention -- 

"THE COURT: No, you may not. 

"MR. OFFUTT: If this witness I asked you about, and I 
want to ask about a statement you made -- 

"THE COURT: You may not ask me questions. You go back 
to counsel table and proceed with the trial. 

"MR. OFFUTT: May I have an objection to this? 

"THE COURT: You may. 


"(Thereupon, counsel resumed their places at the trial table 
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and the following proceedings were had in open court): 

"THE COURT: You may proceed." 

MR. TROXELL: The next reference, if the Court please, and we 
are on June 10, 1952, typed pages 537, 538 and 539; metered numbers 
1074, 1075 and 1076--reading from the middle of 1074 as follows: 

"THE COURT: I might add that a notice of taking depositions 
in criminal cases is a nullity. Notice of taking depositions in 
civil cases are proper, but not ina criminal case. Ina criminal 
case a deposition can be taken only on motion, by leave of Court. 

"MR. OFFUTT: Your Honor, this was a hearing before 

94 Judge Laws -- 

"THE COURT: No. 

"MR. OFFUTT: (Interposing): And I am offering that. 

"THE COURT: No. I have made my statement and I invite 
no response to it. 

"MR. MC LAUGHLIN: We object to it. 

"THE COURT: If you wish to offer anything in evidence you 
may do so. 

"MR. OFFUTT: May I make an objection to Your Honor's 
statement, please? On page 2 of that transcript of proceedings-- 

"THE COURT: The Court will take judicial notice of the 
transcripts of anything in this case. You may show that to the 
Court, if you will, because I haven't got a copy of it. 

"MR. OFFUTT: Oh, all right. It is page 2, and also-- 

"THE COURT: I notice it is very short. Hand it to the 
Clerk and I will read all of it. Hand it to the Clerk. 

"MR. OFFUTT: All right, Your Honor. 

"THE COURT: Hand it to the Clerk. 

"MR. OFFUTT: I want to refer to page 4, Your Honor -- 

I object to Your Honor raising your voice and shouting in that way 


you just did. 


"THE COURT: You are getting insolent again. 
"MR. MC LAUGHLIN: If Your Honor please, may I state 
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for the record that Your Honor asked him for the transcript and 
he deliberately withheld it from Your Honor. 

"THE COURT: Your conduct is contumacious. 

"MR. OFFUTT: I respectfully move for a mistrial, Your 
Honor, on the basis that Your Honor's attitude and conduct is 
prejudicial." 

MR. TROXELL: The next reference, June 10, 1952, typed page 


numbers 543, 544, 545 and 546; metered numbers 1080, 1081, 1082 and 


1083. 


In the middle of 1080 is as follows: 

"MR. OFFUTT: I urge that is not the statement of the law; 
that I can examine Witness A to show that the credibility of Wit- 
ness B -- 

"T HE COURT: Ihave made my ruling. If lam wrong 
then you have a remedy in the Court of Appeals. 

"MR. OFFUTT: May I make the proffer at this time? 

"THE COURT: No, you may not. 

"MR. OFFUTT: So that the record will be complete in the 
Court of Appeals, if we need to go there-- 

"THE COURT: No, I have already made my ruling. I was 
just reading an opinion of Justice Jackson. He says that it is not 
permissible for a lawyer to continue arguing after the Court has 
ruled. 

"MR. OFFUTT: That is the reason I objected to Mr. Mc- 
Laughlin several times, Your Honor. 

"THE COURT: Now, you take care of your own conduct and 
Mr. McLaughlin will take care of his. I think if your conduct 
were as good as Mr. McLaughlin's I would give you a medal. 

"MR. OFFUTT: I object to it because when I have objected 


to it, I have to object to it, and I am able to show you many 


places in the record where Mr. McLaughlin has continued talking, 
and I have objected to it. 
"THE COURT: The next time when I make a ruling I don't 


want any response from you. 
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"MR. OFFUTT: I beg your pardon. 

"MR. MC LAUGHLIN: Let's have the questions asked from 
down at the counsel table. 

"THE COURT: You may go back to counsel table and pro- 
ceed with the examination of the witness. 

"MR. OFFUTT: May I have an objection? 

"THE COURT: Go back to counsel table. 

"MR. MC LAUGHLIN: May I Say that the defense attorney -- 

"THE COURT: Go back to counsel table. 

"MR. OFFUTT: I object to your putting your hand up like 
that-- 

"THE COURT: Go back to counsel table. Stop, or I will 
have the Marshal pull back to your seat. 

"MR. MC LAUGHLIN: May I say for the record that this 
attorney has abused Your Honors privilege of asking to come to 
the bench. 

"(Thereupon, counsel resumed their places at the trial 
table and the following proceedings were had in open court:) 

"MR. OFFUTT: If the Court please, I respectfully move 
Your Honor for a mistrial and-- 

"THE COURT: Motion denied. 

"MR. OFFUTT (Continuing): -- and I want to put the proffer 
on the record at this time-- 

"THE COURT: Motion denied. 

"MR. OF FUTT: And I want the record to show that Your 
Honor raised your hand-- 

"THE COURT: Motion denied. 

"MR. OFFUTT: (Continuing) -- and ordered me back from 
the bench. 

"THE COURT: Motion denied. Proceed. 

"MR, OFFUTT: I object to Your Honor yelling at me and 
raising your voice like that. 

"THE COURT: Just a moment. If you say another word I 
will have the Marshal stick a gag in your mouth. You proceed with 
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the examination of the witness. Proceed. 

"MR. OFFUTT: If Your Honor please, I can't continue like 
this-- 

"THE COURT: I direct you to continue. 

"MR. OFFUTT: (Continuing) -- with Your Honor yelling 
at me and Your Honor is threatening me with punishment for con- 
tempt for objecting, as I have a right to do, in accordance with 
the Lewis case. 

"THE COURT: You may proceed. 

"MR. OFFUTT: I insist on being permitted to object and 
make my motions when Your Honor's conduct justifies it. 

"THE COURT: You have made your motion and I have 
ruled, and you will desist from speaking after I have ruled on 
your motion. 

"MR. OFFUTT: But then you did something -- 

"THE COURT: Proceed with the examination of this witness. 

"MR. OFFUTT: Has this been marked for identification? 
Will you mark this for identification? 

"THE COURT: You may mark it." 


MR. TROXELL: The next reference, and we are still on June 10, 
1952, typed pages 554 and 555; metered pages 1091 and 1092--reading 
from 1091; the witness in this case is the witness Jones: 
"Q. That's the time I want to know about; can you tell us 


about when that was? A _ Isaw her several times; I don't re- 


member when. 

"Q@. What was the occasion of seeing her those several 
times? Was there any discussion about this pregnancy, and if 
So, what was it -- Mary Lee Ott? A. I knew that she was -- 
She told me she was pregnant, and that's about as far as it went. 

"MR. OFFUTT: Is the microphone all right now, Your 
Honor ? 

"THE COURT: He has answered your question. 
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"MR. OFFUTT: I didn't get it. 

"THE COURT: You may read the answer. 

"THE REPORTER: (Reading): 

"'T knew that she was -- she told me she was pregnant, 
and that's about as far as it went.' 
"BY MR. OFFUTT: 

"Q@. Was that the source of conversation every time -- 
you said you saw her several times. A. Well, it was brought 
up, sure. 

"THE COURT: You will have to speak more clearly and 
distinctly. Repeat your answer, please. 

"THE WITNESS: Yes, we talked about it. 

"BY MR. OFFUTT: 

"Q. What was said? Give us the conversation. A. She 

wanted to go to this Dr. Peckham and have an abortion. 
"Q. Did she use Dr. Peckham's name at that time? 

"THE COURT: No, just a minute. Have you finished your 
answer -- don't interrupt the witness. 

"MR. OFFUTT: I thought he had. 

"THE COURT: Have you finished your answer? 

"THE WITNESS: Yes. 

MR. OFFUTT: I object to being interrupted like that, Your 
Honor. 

"THE COURT: I don't think you should use such a menacing 
manner toward the witness; the witness is entitled to courteous 
treatment. 

"MR. OFFUTT: I object, Your Honor, and I respectfully 
submit it is not menacing, in the first place. 

"THE COURT: It seemed so to the Court. 

"MR. OFFUTT: If Your Honor please, I object to Your 


Honor interrupting me like this; it diverts my attention. 
"THE COURT: The Court will protect every witness against 


discourteous treatment by any counsel. 
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"MR. OFFUTT: I submit that is not discourteous; there is 


nothing I have done except the proper manner of a lawyer in 


examining a witness." 

MR. TROXELL: The next reference, if the Court please, June 10, 
1952, metered number 1098, typed page number 561. The witness is 
still Jones. Iam reading from the bottom of typed page 560, metered 


page 1097: 

"MR. OFFUTT: And I wasn't permitted to look at this until 
after the witness was examined; therefore I couldn't know what it 
was. 

"THE COURT: Ihave ruled. Do you want to ask any further 
questions ? 

"MR. OFFUTT: Yes, Your Honor. 

"THE COURT: Proceed, then. 

"MR. OFFUTT: Now, I object, Your Honor -- 

"THE COURT: Step down. 

'(The witness left the witness stand.) 

"MR. OFFUTT: I object to that, and I move Your Honor for 
a mistrial. I want the record to show that Your Honor leaned 
forward, shook your head, raised your voice and threatened me 
in your manner and in your attitude. I submit I have a right to 
make these objections. 

"Now, may I make a tender of what I would prove by this 
witness, Your Honor? 

"THE COURT: No, you may not. 

"MR. OFFUTT: I have a right to make objections. 

"THE COURT: You may not make a tender. 

"MR. OFFUTT: May I make a tender? 

"THE COURT: You may not. You just now said you were 
surprised, so you wouldn't know -- 

"MR. OFFUTT (Interposing): But I have some other ques- 
tions, and Your Honor refused to let me ask the questions and 


overruled my objection. 
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103 - “THE COURT: Here is what I will do. I will recall the 


witness provided the next utterance from your lips will be a ques- 
tion to this witness and not addressed to the Court. Proceed." 
MR. TROXELL: The next reference, June 10, 1952, typed page 
number 586, metered number 1123; the witness is Jones. Reading 
from the top of the page: 

"THE COURT: The record -- 

"MR. OFFUTT: Iam asking what Your Honor said; I 
didn't hear it. 

"THE COURT: Iam sorry. You may proceed. [ am ex- 
cluding this question because you have been all over that. 

"BY MR. OFFUTT: 

"Q. Were you talked to by Detective Sergeant John L. Sullivan? 

"MR. MC LAUGHLIN: I object to this; it is immaterial, 
Your Honor. 

"THE COURT: Objection sustained. 

"BY MR. OFFUTT: 

"Q. Did you contact the police, or did they contact you? 

"MR. MC LAUGHLIN: I object to this. 

"THE COURT: Objection sustained. 

1 04 "MR. OFFUTT: I object to you looking over at counsel when 

I ask the question, and then Mr. McLaughlin stands up. 

"THE COURT: I think that is an insolent remark. 

"MR. OFFUTT: Sir? 

"THE COURT: I think that is an insolent remark, anda 
contumacious remark. 

"MR. OFFUTT: Your Honor looked over here. I want the 
record to show that, Your Honor. 

"THE COURT: I Say you are contumacious and insolent. 
Don't repeat that conduct." 
MR. TROXELL: The next reference is typed page number 594, 


metered number 1131, June 10, 1952. The witness is Mrs. Steerman. 


Reading from the top of the page: 
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"Q. Mrs. Steerman, do you know the lady I am indicating, 
Mrs. Mary Lee Ott, the lady in the first row -- A. (Interposing) 
I do. 

"Q@. (Continuing) -- of the seats, in the courtroom? A. Yes, 
sir. 

"Q@. And do you know this gentleman I am indicating, sit- 
ting next to her? A. Well, I thought I did, but I don't guess I did. 

105 "Q. The gentleman in the Navy uniform that just left the 

witness stand? A. That's right. 

"Q. Whatis hisname? A. Well -- 

"THE COURT: Just a minute. 

"MR. MC LAUGHLIN: I object to this, Your Honor; it is 
immaterial. 

"MR. OFFUTT: If Your Honor please, I object to Your 
Honor raising your hand like that. I don't -- 

"THE COURT: Now, that is an insolent remark. 

"MR. OFFUTT: I want the record to show you raised your 
hand. 

"THE COURT: I think you are losing your mind, Mr. Offutt. 

"MR. OFFUTT: Iam doing what the Lewis case decision 
says I should do. I want the record to show these things. 

"THE COURT: Proceed with the next question." 
MR. TROXELL: The next reference is to -- still June 10, 1952 -- a 

typed page numbers 616, 617; metered numbers 1153 and 1154. - 





The witness is still Mrs. Steerman. At the very bottom of page 
1153: 
106 "BY MR. OFFUTT: 
"Q. Had you read anything in the paper about the case 
against Dr. Peckham before I talked to you about this case? 
"MR. MC LAUGHLIN: I object to this, Your Honor. 
"THE COURT: Objection sustained. 
"BY MR. OFFUTT: 


"Q@. When I came to see you and your husband, and having in mind 
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now the conversation that Mr. McLaughlin asked you about -- 

"THE COURT: I told you to go back to your proper place. 

"MR. OFFUTT: I am going to show her this exhibit. I 
can't do it back here, Your Honor. 

"MR. MC LAUGHLIN: As I understand that exhibit, Your 
Honor, Your Honor, well, extenuated himself in allowing the 
defense to see that exhibit. 

"THE COURT: What is the exhibit? 

"MR. MC LAUGHLIN: It is the statement of Miss Ott, and 
it was really for the purpose of trying to impeach the witness. 

"THE COURT: You may not use that in connection with this 
witness. 

"MR. OFFUTT: May I ask my question without interrupting 
by the Court? 

"THE COURT: You may not show that to the witness. 

"MR. OFFUTT: May I ask my question before an objection 
is made and not be interrupted ? 

"THE COURT: I shall not permit you to show that to this 
witness. I allowed you to see it for a certain specified limited 
purpose." 

MR. TROXELL: The next reference is to typed pages 630, 631; 
metered numbers 1167 and 1168. The witness is Arthur J. McLaughlin, 
who was the prosecutor in that case. He was called by defense counsel. 
This is June 10, 1952. 

THE COURT: Is that a good place to stop? 

MR. TROXELL: Yes. 

THE COURT: We will adjourn until 2:00 o'clock. 

"Whereupon, at 12:30 p.m., the trial recessed, to 


resume at 2:00 p.m., of the same day.) 
AFTERNOON SESSION 


2:00 p.m. 
THE COURT: You may proceed, Mr. Troxell. 
MR. TROXELL: May it please the Court, at the point where we 
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interrupted our proceedings this morning, I was starting to read from 
the record, the typed page numbers being 630 and 631; the metered 
numbers being 1167 and 1168. 

This is June 10, 1952. The witness is Arthur J. McLaughlin, 
the Assistant U. S. Attorney, called by the defendant Peckham asa 


witness. 


Iam reading from the bottom of page 1167: 
"THE COURT: You have asked him that three times. 
"BY MR. OFFUTT: 


"Q. Now then, referring now to Sunday, June ist -- 


"A (Interposing) Sunday, June 1st? 

"Q. Sunday, June ist, after this case started trial -- 
"A. (Interposing) Started -- yes. 

"Q. All right -- there came atime, did there not, when you 
learned that Mrs. Ott had called me at my house on Sunday night -- 
A. (Interposing) No. 

"Q. (Continuing) -- on my telephone, from the Sex Squad 
room, did you not? A. No; no; no. That morning I got up about 
11 o'clock and went down to St. Patrick's Church, and then I 
went out to the ball game. 

"MR. OFFUTT: If Your Honor please, I move that that be 
Stricken. 

"THE WITNESS: That is my entire day. 

"MR. OFFUTT: I move to strike that out, and I object to 
Your Honor smiling. 

"THE COURT: You are insolent, Mr. Offutt; that is another 
case of insolence. 

"MR. OFFUTT: I merely want it on the record. I submit I 
am entitled to have the question answered, and not be facetious 
with me, because I am serious about this. 

"THE COURT: I think this was a serious answer. He 
answered you what he did during the day. 

"MR. OF FUTT: I asked him a specific question and he said 
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he did not, and I don't think we need the other explanation, 
whether he went to St. Patrick's Church, or what church he went 
to. It was done for an obvious reason." 

110 MR. TROXELL: If the Court please, the next item comes in the 
record of June 11, 1952, when the defendant Peckham was on the 
stand, and I am referring the Court to typed page 796 and 798 
of the record, which are metered numbers 1334, 1335 and 1336. I start 
reading at the bottom of 1334: 

"THE COURT: Don't argue with the Court. 

"MR. OFFUTT: [am not arguing with the Court, Your 
Honor. 

“THE COURT: Don't answer back to the Court, either. 

"MR. OFFUTT: Oh, I thought Your Honor -- Iam merely 
trying to present my point. 

"THE COURT: Proceed with the next question. 

"MR. OFFUTT: Thank you, Your Honor. Your Honor, I 


object to your raising your voice like that and shouting at me, and 


I urge Your Honor not to do it. 

"THE COURT: Well, you are misbehaving, Mr. Offutt. 

"MR. OF FUTT: And I have a right -- 

"THE COURT: And it is my function to hold the reins tight 
and preserve order and decorum in the courtroom. 

"MR. OFFUTT: But not to yell at me, Your Honor. AndI 
submit I am entitled, and my duty is to make objections and to 
state for the record, and I am putting my objections on the record. 

"THE COURT: You have forfeited your right to be treated 
with the courtesy that this Court extends to all members of the 
Bar. 

"MR. OFFUTT: I object to that and say that there is no 
justification for it. I have acted as [ am required to do under the 
law, aS a member of the Bar, and I must speak and object when 
objectionable things are done. 

"THE COURT: You are not practicing like other members of 
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the Bar do that come before this Court. You are not conducting 
yourself, rather, in the same manner in which other members 
of the Bar do. Now, proceed. 

"MR. OFFUTT: I object to that statement. [ move Your 
Honor for a mistrial, and I move you for a mistrial because the 
statement you have made is not justified by anything here. 

"THE COURT: Mr. Offutt, it is quite apparent to this 
Court that ever since the trial started your principal aim has been 
to cause some incident to happen to bring about a mistrial, and I 
will tell you right now that this trial is going to be completed, and 
there is going to be no mistrial declared. 

"MR. OFFUTT: I don't want a mistrial, but I want to get 
the conduct and the courtesy I am entitled to have, and I object to 
this. 

"THE COURT: These are -- 

"MR. OFFUTT: (interposing): And I object to it and I 
want the record to show tht you are raising your voice, and I 
object to it and I object to your raising your hand now -- 

"THE COURT: Stop. Stop!" 

MR. TROXELL: The next excerpt is found, if the Court please, 


at pages 802 and 803, typed pages 802 and 803 of the record, and we 


are still at June lith; metered numbers 1340 and 1341; beginning at the 
bottom of page 1340; and the defendant Peckham is still on the stand: 
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"THE COURT: No, no; no more questions on the qualifica- 
tions. You wanted to ask this witness his expert opinion. 

"MR. OFFUTT: That is right. 

"THE COURT: Concerning something. 

"MR. OFFUTT: That is right. 

"THE COURT: You may ask that question. 

"MR. OFFUTT: Are his qualifications conceded? That's 
what I want to know first. Your Honor has to pass on that. 

"THE COURT: I think the question you are going to ask, as 


you intimated, is irrelevant anyway. That is why I don't want to 
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waste any more time by having the doctor's qualifications -- 

"MR. OF FUTT: As who intimated ? I didn't intimate any- 
thing, Your Honor. 

"THE COURT: Yes, you did. Proceed, now. 

MR. OFFUTT: I didn't say it was irrelevant. 

"THE COURT: Proceed, now. 

"MR. MC LAUGHLIN: I will say his qualifications, so far, 
as sufficient as to answer the question. 

"THE COURT: Now, if you want to ask his opinion about 
anything, you may ask it now. 

"MR. OF FUTT: I object to Your Honor yelling at me and 
raising your voice. I have certainly conducted myself in a most 
respectful way. 

"THE COURT: No, you have been the most discourteous 
lawyer that has ever appeared before me. 

"MR. OFFUTT: I say to Your Honor that my conduct is 
exemplary. I deny that. I deny that and I say my conduct is 
exemplary right now, and Your Honor has been yelling at me and 
leaning forward and shaking your hand at me." 

MR. TROXELL: Ihave one more excerpt in connection with 
Specification 1, and then I will proceed on the next specification. The 
next excerpt is drawn from the record of June 12, 1952, typed page 
numbers 1012 and 1013, metered numbers 1551 and 1552. 


Starting at the bottom, very bottom of page 1551: 

"THE COURT: Well, motion denied. 

"MR. OFFUTT: I ask Your Honor at this time to correct 
the impression that may be left with the jury. It is the jury's 


function, and sole function-- 

"MR. MC LAUGHLIN (Interposing): Wait a minute. [If this 
man is going to give a speech, he should -- 

"THE COURT: Motion denied. 

"MR. OFFUTT: Very well. 

"THE COURT: And please don't raise your voice in the 





126 


manner in which you did. 

"MR. OFFUTT: Oh, I didn't. 

"THE COURT: Yes, youdid. I am denying the motion. 

115 "MR. OFFUTT: My voice is very courteous, Your Honor, 

and I submit I am serious about it." 

MR. TROXELL: Now, if the Court please, that completes the 
excerpts from the record which we rely upon specifically with reference 
to the first count, or the first specification of the rule to show cause. 

I would like to read that specification in the record, if the Court 
please: 

"That on numerous occasions he made insolent, insulting 
remarks to the Court and was guilty of gross discourtesy to the 
Court," 

Now, if it please the Court, the Government will next produce the 
excerpts in support of Specification 3. 

Specification three reads as follows: 

"On several occasions he asked witnesses questions that 
were highly prejudicial to the witness and for which there was no 
foundation. Thus he has asked Mary Ott, the victim of the abor- 
tions charged against the defendant: 

"*tWhen were you arrested in this case’. 

As a matter of fact, she never had been arrested and when called 
to account by the Court, Offutt only answered that he had a right to in- 
quire whether the witness had been arrested in this case. 

116 Now, at this time, if the Court please, I shall bring to the Court's 
attention several excerpts from the record which we contend adequately 
supports Specification 3. 

I draw the Court's attention to typed page 99, metered number 
156, and typed pages 100, and 101, and 102, -- metered numbers on 
those pages are 156, 157, 158, and 159. 

And I start reading, if the Court please, at the bottom of metered 
page No. 156; and this series of questions occurred during the time that 
the complaining witness Mary Ott was on the stand. I will start at the 
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head of the page. 

"Q. How old are you? A. Twenty-six. 

"Q. Before you testified and took the stand, you talked with 
Mr. McLaughlin, did you not? A. When do you mean, sir? 

"Q@. At sometime prior to taking the stand in this case, you 
talked to Mr. McLaughlin, did you not? A. Yes, sir. 

"Q. And this gentleman you refer to as George A. 
Christianson, you also talked to him, in the presence of Mr. Mc- 
Laughlin, before you took the stand in this case, did you not? 

A. Yes, sir. 
117 "Q. By the way, when were you first arrested in connection 
with this case ? 

"MR. MCLAUGHLIN: I object to this, if Your Honor please. 
There is no such thing as an arrest in this case, as far as this 
girl is concerned, and he knows the law, and he knows it is in- 
competent. 

"MR. OFFUTT: Ido not know. 

"MR. MC LAUGHLIN: I object, Your Honor. 

"THE COURT: Will counsel come to the bench. 

"MR. MC LAUGHLIN: If he doesn't know it, he should. 

"MR. OFFUTT: Now, I object to his statement, Your Honor. 

"THE COURT: Come to the bench, gentlemen. 

"(Thereupon counsel approached the bench and con- 
ferred with the Court, in a low tone of voice, as follows:) 
"THE COURT: Just what is the meaning of the question, 

Mr. Offutt, about the witness being arrested? 

"MR. OFFUTT: I want to know when she was arrested. 

"THE COURT: Well, was she arrested? 

"MR. MC LAUGHLIN: Never. 

118 "MR. OFFUTT: I will ask her that question. 

"THE COURT: You had no right to say when she was ar- 
rested. 

"MR. OFFUTT: I have no right to inquire into whether she 
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was arrested? 
"THE COURT: You did not ask her that. You asked when 
she was arrested. 
"MR. OFFUTT: That's right. 
"THE COURT: That assumes that she was. I am going to 
a statement before the jury that that is an improper ques- 


"MR. OFFUTT: I want to ask if she was arrested. 

"MR. MC LAUGHLIN: They couldn't arrest her. 

"MR. OFFUTT: They certainly could. 

"THE COURT: Well, did they? 

"MR. MC LAUGHLIN: No. 

"THE COURT: Don't you know? 

"MR. OFFUTT: The officers won't talk tome. Mr. Mc- 
Laughlin told them not to talk to me. 

"THE COURT: I think that was quite proper, but you could 
ask Mr. McLaughlin. 

"MR. OFFUTT: I will put him on the stand and ask him. 

"THE COURT: Why would they arrest her? 

"MR. OFFUTT: Because of a number of things. 

"THE COURT: On what charge ? 

"MR. OFFUTT: They could arrest her on adultery; they 
could arrest her on fornication -- 

"THE COURT: That's silly. 

"MR. OFFUTT: Is it silly? 

"THE COURT: Yes. 

"MR. OFFUTT: They could arrest her in connection with a 
conspiracy; they could -- 

"THE COURT: Go back to counsel table, gentlemen. 


"(Thereupon counsel resumed their places at the 


trial table, and the following proceedings were had in open court:) 
"THE COURT: The question asked by counsel as to when she 


was arrested is improper, because it implies that she was arrested. 
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There is no evidence that she was arrested. 

"Were you ever arrested in connection with this case?" 

"THE WITNESS: No, sir. 

"THE COURT: The question was highly improper. You 
may proceed." 

MR. TROXELL: The next excerpt, if the Court please, connected 

120 with Specification 3, is that appearing on typed pages 260-W, 260-X, 

and 260-Y, which are metered page numbers 348, 349 and 350. 

At that time, if the Court please, the witness Ott was still on the 
stand, and this was June 3, 1952. 

I might say that the last excerpt which I read was on June 2, the 
one just preceding this excerpt. 

This is the excerpt of June 3, 1952--reading from metered page 
number 348, questions by Offutt to the witness Ott: 

"Q. After Dr. Kilpatrick had seen you, and Dr. Sabin, 
didn't you endeavor to cause the abortion -- cause this abortion to 
be complete, by withdrawing and inserting a catheter that they had 
put in you? A. No, sir. 

"Q. And didn't you go into a tantrum, in that hospital, 
because they objected to your withdrawing and inserting a catheter 
in your vagina? A. No, sir. 

"Q. Do you deny that you did withdraw and insert the 
catheter in yourself? A. I don't even remember a catheter being 
used. 

121 "THE COURT: Will counsel come to the bench? 
'"(Thereupon, counsel approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

"THE COURT: Mr. Offutt, have you any basis for these 
questions which contain serious insinuations ? 

"MR. OFFUTT: Yes, sir. 

"THE COURT: What is the basis? 

"MR. OFFUTT: I talked to the doctor. 

"THE COURT: Which doctor? 
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"MR, OFFUTT: Dr. Kilpatrick; he is the doctor who said 
he was on the case, and then afterward he said he didn't want to 
talk to me. 

"THE COURT: Did you get information from Dr. Kilpatrick? 

"MR. OFFUTT: Yes, sir, information that she went into a 
tantrum -- 

"THE COURT: Did Dr. Kilpatrick tell you that? 

"MR. OFFUTT: Yes, sir. 

"THE COURT: Did he give you that information ? 

"MR. OFFUTT: Yes, sir. I might say I used the word 
‘catheter.’ I would like to correct that; it says 'levin tube," may I 
correct that? 

"THE COURT: Yes, you may do so. Have you talked to 
Dr. Kilpatrick? 

"MR. MC LAUGHLIN: No, I haven't, but I have him under 
subpoena. 

"THE COURT: I want you to talk to him, because I want to 


know if there is any basis for these questions, because I think 


counsel should not ask such questions unless they have a reasonable 


basis for them. 


"MR. OFFUTT: Your Honor, I might say that I recall that 
the hospital records had something about it, too, and they are here, 
if you would like to look at them. 

"MR. MC LAUGHLIN: I will talk to Dr.. Kilpatrick tonight; 

I will call him. 

"THE COURT: While these questions are admissible under 
the law of evidence, each of them contains an insinuation which 
should not be made unless counsel has a basis which would justify 
him in doing so." 

MR. TROXELL: If the Court please, the next excerpt in support 


of Specification 3 appears on typed pages 260-Z and 260-Z-1, metered 


pages 351 and 352. Reading from the bottom of metered page 351: 


"MR.OFFUTT: Your Honor, may I have the previous question 
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and answer read? 
"THE COURT: Yes, indeed. 
"THE REPORTER: (Reading): 
'"Do you deny that you did withdraw and insert a 
catheter in yourself? 
'*Answer: I dont even remember a catheter being 
used. ' 
MR. OFFUTT: May I change that to 'tube'? I madea 
mistake in so characterizing it. 
"THE COURT: Yes, you may. 
"BY MR. OFFUTT: 
"Q. And I will ask you the question again, isn't it a fact 
you did withdraw and insert, reinsert a tube within yourself while 
you were in Mount Alto Hospital, trying to bring about an abortion? 
A. .N6, Sir, 
"Q@. Didn't you withdraw and insert the tube repeatedly while 
you were in there? A. No, sir. 
"Q. Isn't it a fact that you withdrew and reinserted the tube 
so much that they didn't reinsert it for a day? 
"THE COURT: Just a moment. You have asked that question 
twice and I will not permit it the third time. 
"BY MR. OFFUTT: 
"Q. Mrs. Ott, didn't you tell Dr. Kilpatrick-- 
"THE COURT: I suggested once before that name is accented on 
the second syllable and not on the first syllable. 
"MR. OFFUTT: Oh, yes, I beg your pardon, -- Dr. Kil- 
patrick." 
MR. TROXELL: The next excerpt, if the Court please, in support 


of Specification 3, is to be found in the record of June 4, 1952, typed 


page numbers 313 and 314, metered page numbers 550 and 551. 


I am reading from the upper part of page 550: 
"BY MR. OFFUTT: 
"@. When you Saw the patient the first time on the 21st her 
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temperature had increased, hadn't it, sir? A. Yes -- from 


when? 

"Q. Well, you have said 99, we have already got that. 
A. From 99? Yes. 

"Q. And this elevation in temperature indicated, did it 
not, to you, with the physical examination you made of her at the 
time, that there might be some infection there, did it not, sir? 

A. Yes. 

"Q. The infection, is that what you call -- what did you 
call the infection? Iam sorry, I didn't get the name. A. When? 

"Q. I thought you later gave a diagnosis of what the con- 
dition was. What did you say that infection was? A. Peritonitis. 

"Q. That peritonitis, that could come from any kind of 
infection, couldn't it? A. Yes. 

"Q. If a person had -- infection, it is quite difficult some- 
times to tell the real source of the peritonitis, isn't it? A. That 
is true. 

"Q. It can come from some diseased condition of the body 
person? A. Yes. 

"Q. And it could also come, could it not, if a person, like 
in this case, had inserted some -- 

"MR. MC LAUGHLIN: Waita minute. There is no testimony 
here that this person inserted anything. 

"THE COURT: This is a hypothetical question. 

"MR. MC LAUGHLIN: No. He said, like in this case where 
the girl inserted something. 

"THE COURT: I beg pardon. 

"MR. MC LAUGHLIN: He said like in this case, where the 
girl inserted something. 

"THE COURT: Did he say that? 

"MR. OFFUTT: If I said that, I don't mean it. 

“THE COURT: I think you better reframe the question. 

"MR. OFFUTT: I don't think he should address his remarks 
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to me, Your Honor. I object to him addressing me. 

"MR. MC LAUGHLIN: I am addressing them to His Honor." 
MR. TROXELL: The next excerpts in support of Specification 3 

occur in the testimony of June 5, 1952, may it please the Court. 
I have reference to typed page number 49, 50, 51, 52, 53, 54, 
09, 96; metered numbers 614, 615, 616, 617, 618, 619, 620 and 621. 
"BY MR. MC LAUGHLIN: 

"Q. Did she, Doctor? A. Will you state it again? 

"@. Did she later, while in the hospital, in your presence, 
state as to who the doctor was who performed the abortion on her ? 
A. YOR. 

127 "Q@. And who did she state? A. Dr. Peckham. 

"Q@. Doctor, at any time did you ever tell Mr. Offutt that 
Mary Ott, while in the hospital, used this nasal tube to try to 
perform an abortion upon herself by inserting it violently into her 
vagina? A. No. 

"MR. MC LAUGHLIN: Your Honor will recall that Mr. Offutt 
made the statement to Your Honor yesterday. 

"MR. OFFUTT: I didn't say any such thing. 

"MR. MC LAUGHLIN: That Dr. Kilpatrick told him that. 

"MR. OFFUTT: I object to that and move for a mistrial. 
It was a conference at the bench and I said she used another kind 
of tube. 

"THE COURT: Motion for mistrial denied. 

"MR. MC LAUGHLIN: That is all. 

"THE COURT: Is there anything further with the witness? 

"MR. OFFUTT: I would like to ask a couple of questions. 

"THE COURT: Mr. Offutt, I want to suggest to you most 
emphatically that you may not use the tone of voice that you just 


now used in addressing the Court. You must not transgress my 


admonition. 
128 "MR. OFFUTT: If Your Honor please, I don't mean -- I 


raise my voice a little bit -- what is it? Is it the raising of the 
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voice, the intonation? What is it, I can't understand it. 

"THE COURT: My statement is sufficient. You don't show 
the proper manner and proper respect for the Court. 

"MR. OFFUTT: Iam trying to get my motion, Your Honor; 
that is the only purpose of it. 

"THE COURT: Yes, but you must do so in a lawyer-like, 
courteous fashion. Now, you may proceed. 

"MR. OFFUTT: Will your Honor let me come to the bench? 
I have something I would like to say to Your Honor. 

“THE COURT: No, you may not. 

"MR. OFFUTT: May TI make a motion here? 

"THE COURT: Yes, you may make any motion you wish 
in open court. 

"MR. OFFUTT: I would prefer to make it at the bench. 

"THE COURT: Youmay make any motion you wish in open 
court. 

"MR. OFFUTT: I think I will defer this motion, Your Honor. 

"THE COURT: Very well. You may proceed, if you have any 
recross examination. 

RECROSS EXAMINATION 

"BY MR. OFFUTT: 

"Q@. Dr. Kilpatrick, didn't you tell me, in the presence of 
Mr. Spriggs, that this patient was most uncooperative and got into 
atantrum -- A. I did not. 

"Q. Wait a minute untill am through. A. Excuse me. 

"@. And withdrawed and inserted a tube into herself trying 
to do something? 

"THE COURT: Just a moment. 

"MR. McLAUGHLIN: Let him answer. 

"MR. OFFUTT: I object to him interrupting Your Honor. 

"THE COURT: The Court can protect itself. Did you ask this 
witness about that on redirect examination? 

"MR. McLAUGHLIN: Yes, Your Honor. Let him answer. 
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"THE COURT: Very well. 
"MR. McLAUGHLIN: Let him answer. 
"THE COURT: I will allow the question. 
130 "THE WITNESS: May I have the question read to me now? 

"MR. OFFUTT: I will withdraw the question. 

"MR. McLAUGHLIN: No. I want an answer. 

"MR. OFFUTT: I have withdrawn the question 

"MR. McLAUGHLIN: I want an answer. 

"MR. OFFUTT: I have a right to withdraw the question. 

"THE COURT: I think in fairness to the jury, once the ques- 
tion has been asked, it should be answered. Read the question. 
The Court will allow it. 

"MR. OFFUTT: I object to Your Honor saying that to the jury. 

"THE COURT: The Court will -- 

"MR. OFFUTT: (interposing) May I say for the record -- 

"THE COURT: Mr. Offutt, the Court is trying to be patient 
with you but there are limits to the Court's patience. You must 
behave yourself. 

"MR. OFFUTT: I want to make -- 

"THE COURT: You will sit down. 

"MR. OFFUTT: May I come to the bench? 

"THE COURT: No, you may not. The reporter will read the 

131 question. 
"(Pending question read. ) 
"A. I did not. 
"BY MR. OFFUTT: 

"Q@. Doesn't the hospital record show that she -- 

"MR. McLAUGHLIN: I object, if Your Honor please, to the 
question. 

"THE COURT: Let him finish the question. 

"BY MR. OFFUTT: 
"Q@. Doesn't the hospital record disclose that she threw her- 


self into a tantrum? 
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"MR. McLAUGHLIN: I object to that. 

"THE COURT: The tantrum, that is only part of your ques- 
tion and I am excluding it. Whether the witness was ina tantrum 
or not, is not important. 

"MR. McLAUGHLIN: That is not the issue, what this man 
said. 

"MR. OFFUTT: I am trying to break it down so I can get 
it up to be heard. 

"THE COURT: I am excluding that question. 

"BY MR. OFFUTT: 

"Q. Didn't you, Dr. Kilpatrick, discuss in connection with 
this incident of the tantrum, and what I just asked you about, didn't 
you discuss that and then say that the patient, from her history, 
had tried to get them to induce an abortion on her, in the Naval 

132 Medical Hospital? 

"MR. McLAUGHLIN: I object to that. It is not responsive. 
The question is whether or not the doctor told him that this girl 
inserted that tube into her vagina. 

"THE COURT: He has answered that question. This is another 
question. It is a little difficult to comprehend it, but did you under- 
stand it? 

"THE WITNESS: No, I didn't. 

"THE COURT: I think we better have the question read. 

"(Pending question read. ) 

"THE WITNESS: Your Honor, he has about a dozen things in 
there. Could he break it down and give it to me simpler? 

"THE COURT: No. Did you make the statement? 

"THE WITNESS: No, I did not. 

"BY MR. OFFUTT: 

"Q. Doesn't the history in the hospital record show that, 
that you read and used in your diagnosis and opinion? 

MR. McLAUGHLIN: I object to that. He is asking the ques- 


tion whether this man said it and he said no, and that is enough. 


q& 
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133 "THE COURT: He has already answered. 

"MR. OF FUTT: I am asking, doesn't the history record in 
that file that he has used, so state? 

"MR. McLAUGHLIN: I object to that. 

"THE COURT: State what? 

"MR. OFFUTT: That she had tried to induce the doctors in 
the Naval Medical Center, in 1950, to perform an abortion on her? 

"MR. McLAUGHLIN: 1950? 

"THE COURT: 1950, I think that is an outrageous question 
to ask." 

MR. TROXELL: The next excerpt, if the Court please, on June 
9, 1952, is to be found at pages 161 and 162 of the record, metered num- 
ber 695 and 696, where the witness is George Christenson. Starting at 
the top of the page, metered page number 695: 

"A. That she had an alternative’ to having a baby. 

"Q. Did you ask her to have the baby? A. Yes, I did. 

"Q. Did you ask her in the presence of the doctor when you 
went back? A. No, I did not. 

134 "Q. Why didn't you, if you wanted her to have the baby? 
A. I didn't think the doctor would try to convince her to have a 
baby. 

"Q. Asa matter of fact, you did not try to convince her to 
have the baby at all; isn't that right? A. No, that is not true. 

I tried it all the time. 

"Q. Didn't you know that once before, from what she had -- 
didn't she tell you that once before she was to have a baby and she 
tried her best to stop from having a baby? A. No. 

"MR. McLAUGHLIN: I object, your Honor. There is no 
such testimony. 

"THE COURT: Objection sustained. 

"MR. McLAUGHLIN: And I think my friend should be repri- 
manded. I object, your Honor. 


"THE COURT: Objection sustained, while on cross-examination. 
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"Mr. Offutt, I remind you of the fact that I have excluded that 
matter two or three times during the trial, and I don't want you to 
try to inject it again." 

135 MR. TROXELL: The next item for the Court's attention on Speci- 
fication 3 appears in the record of June 9, 1952, typed page numbers 401 
and 402; metered numbers 937, 938. Starting at the very bottom of page 
937: 

"THE COURT: Proceed. 

"MR. OFFUTT: Now, if the Court please, it will show that 
a letter was addressed to her asking her if she was the common 
law wife -- 

"THE COURT: No, you have said that once before. Do not 
repeat it. 

"MR. OFFUTT: And asked her if she would remain true to 
him, and that was one of the bases and reasons for which they would 
grant a parole; if he has a wife, that is one of the things that they 
would consider, and that she misrepresented to them that she would 
remain true to him, because at the very time she answered that 
letter, I will show by the date of it, she was living with another 
man, holding herself out tobe the wife of the other man, at 3009Q 
Street. The other man was George -- William E. Jones, and he 
was living at 3009 - Q Street, and she held herself out to be the 
wife of William E. Jones as W.V. Ott, at 3935 Georgia Avenue, 

136 during the same period. 

"At this time I will show by these records that she so did it, 
and it is a misrepresentation and fraud perpetrated on the Parole 
Board. 

"THE COURT: I am going to exclude all that as irrelevant. 


"MR. McLAUGHLIN: Irrelevant and immaterial, Your Honor. 


"THE COURT: And immaterial. I will say also that counsel 
should know that this is irrelevant and immaterial, as well as in- 
competent. 


"It is nothing but an attempt to besmirch unnecessarily and to 
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subject to adverse publicity persons who testified as witnesses in 
this Court. I consider that attempt unethical." 
MR. TROXELL: The next excerpt in connection with Specification 
3 is to be found at typed page 541 of the record of June 10, 1952, metered 
page 1078, and continuing to the next page, which is typed page 542, 
metered page 1079. I shall start reading at the middle of metered page 
1079: 
"MR. OFFUTT: If Your Honor please, I want to ask this wit- 
137 ness about some things in his statement, which I have just learned 
by seeing it, that were not covered in the direct examination, ex- 
cept to this extent, when he referred to the fact that, as I recall 
it, that he had known her for several years. 

"THE COURT: I shall not make any ruling unless the ques- 
tion is before me. Just specifically what question do you want to 
ask, and if you will tell me that I shall indicate whether I shall 
permit the question to be asked. 

"MR. OFFUTT: I want to ask him if it is a fact that he went 
around with this lady, Mrs. Mary Lee Ott, when he was out at the 
Bethesda Hospital, in 1950, in March and April, and at least once 
or twice a week while she was living with the man in her common law 
marriage, named Christ, who is Mr. Christenson, and that -- 

"THE COURT: I shall exclude that. 

"MR. McLAUGHLIN: I object to that, Your Honor. 

"THE COURT: Just a moment. 

"MR, OFFUTT: I thought you were going to let me finish. 

"THE COURT: I thought you had finished that one question. 

138 "MR. OFFUTT: I was going to include these other things 
in the Same question. 

"MR. McLAUGHLIN: I think he ought to ask all the questions 
down there. 

"THE COURT: I am going to exclude that question as ob- 


viously irrelevant, and I also wish to add, for the purpose of the 


record, that is nothing but an attempt to smear and throw mud at 
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the witnesses in this case, without any justification, and in an irrel- 

evant matter. 

"Of course, if an issue is irrelevant, and results in mud being 
thrown, that is permissible, but to throw mud at a person on an 
absolutely irrelevant matter, merely because he is a witness, is 
not permissible. 

"MR. OFFUTT: I respectfully urge that the credibility of 
the witness Ott is very much in issue. 

"THE COURT: In the first place, he is your witness, and 
in the second place, even if he were an adverse witness, the cross- 
examination as to credibility may not extend that far." 

MR. TROXELL: [If the Court please, that completes the excerpts 
from the record in support of Specification 3, which, again, is that on 

139 several occasions he asked witnesses questions that were highly 
prejudicial to the witness, and for which there was no foundation. 

Thus, he asked Mary Ott, the victim of the abortions charged 
against the defendant 'When were you arrested in this case'"". Asa 
matter of fact, she never had been arrested; when called to account by 
the court, Offutt only answered that he had a right to inquire whether 
the witness had been arrested in this case. 

Now, at this time, if the Court please, I respectfully request the 
Court to judicially observe and take knowledge of the file of this Court 
in Miscellaneous Case No. 15-52, which is the file relating to the origi- 
nal contempt citation by Judge Holtzoff. I ask the Court to take judicial 
notice of the entire record as part of the trial proceeding in this case. 

MR. MAGEE: I object to that as being completely irrelevant. We 
have a new proceeding. I don't see any purpose of it. The proceeding 
before Judge Holtzoff has been declared void by the Supreme Court. 

I don't understand the purpose of it. 

MR. TROXELL: When this current case was before the Court of 

Appeals in its most recent posture, the Government moved the District 
140 Court to send that very file to the Court of Appeals. 
That motion was granted by the District Court. Whereupon, a 
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motion was filed by the respondent to avoid such referral to the Court 
of Appeals, and the Court of Appeals had this to say about such a mo- 
tion: 

"It appearing that the United States of America has filed 
pleadings and a brief as appellee herein and has otherwise ap- 
peared, by the United States Attorney as a party appellee, it 
is ordered by the Court" -- 

Iam sorry; I am reading the wrong one. This is the order of 
the Court of Appeals: 

"Upon consideration of appellant's motion to vacate and set 
aside the order entered December 21, 1955 by the District Court 
directing the transmittal to this court of the record in District 
Court Miscellaneous 15-52 to be used as part of the record on 
appeal in the above cases, and appellee's opposition of said mo- 
tion, it is ordered by the Court that appellant's motion be, and it 
is hereby, denied." . 

So, the Court of Appeals felt that this was a legitimate part of the 
record in the proceeding before the Court of Appeals, which is the same 
proceeding which is before this Court at this time. 

141 I feel that it is necessary that the Court judicially notice this rec- 
ord so as to have before it the history of the case. 

MR. MAGEE: [ still don't understand it: What we are getting in 
that case for. That dealt with a question of letters. We are trying this 
case on the merits. That is all the record was brought up there, to show 
some correspondence that had been filed in that old case. We are ina 
new case before Your Honor. That record is closed. I don't see its 
relevancy here or its competency. What is it supposed to do? 

THE COURT: I don't, either. 

MR. MAGEE: I object to it. 

MR. TROXELL: The Supreme Court has not acted on the matter 
which was before the Court of Appeals at this time. I have an idea that 
if this case should get to the Court of Appeals again, the Court of Ap- 
peals would want that part of the record also. I am attempting to make a 
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record. 

THE COURT: This is the record of the trial before Judge Holtz- 
off, the first trial? 

MR. TROXELL: Only the record of the citation in contempt, the 
proceedings under 15-52, which doesn't relate directly to the Peckham 

142 trial but relates to Judge Holtzoff's holding the respondent Offutt 
in contempt. 

MR. MAGEE: I object to that. That is for Your Honor to decide. 
Judge Holtzoff's findings have been held to be utterly void because of 
his personal embroilment with Mr. Offutt in the case. 

THE COURT: I don't at this time see the purpose of it. 

MR. TROXELL: I will abide by your ruling. 

MR. MAGEE: Is the objection sustained? 

THE COURT: Yes. 

MR. TROXELL: The Government rests. 

MR. MAGEE: [If that is the Government's case, we are in ex- 
actly the same position we were when we tried the case before Judge 
McLaughlin. 

The Court of Appeals said that does not make out a case. They 
have sent this case and told the Government they need live testimony. 
They have to produce evidence in support of these charges. 

We are no different than when they submitted it before Judge Mc- 
Laughlin. They did that before. They gave the transcript and gave the 
Court a list of citations. They submitted them to the Court. Judgment 
of conviction was entered. It went to the Court of Appeals and it was 

143 reversed. In that posture of the case, I think Your Honor can 
do nothing but enter a judgment in favor of Mr. Offutt. 

THE COURT: What part of the opinion do you base that statement 
on? Where do they say that that is insufficient? My recollection of their 
ruling was that they reversed it because the respondent, or defendant, 
was not permitted to offer oral testimony. 

MR. TROXELL: I have here the opinion itself. I hand it to Your 
Honor. 
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MR. MAGEE: It appears on page 4. I have the slip opinion -- I 
quote: 

"A necessary and logical consequence of the Supreme Court's 
requirement that the Cook procedure be applied was that such 
testimony as appellant offered should have been received and 
considered. Ordinarily where the conduct alleged to be crimin- 
ally contemptuous occurs during the trial the presiding judge 
sees and hears all that that bears upon the issue of contempt. 

No additional testimony is needed in the usual summary proceed- 

ings under Rule 48 of Federal Rules of Criminal Procedure. But 

here a different judge sat. The transcript alone did not make 
available to him all the relevant material testimony." 
Then it goes on to say what the evidence must show. 

144 Then it deals with Count 3. It says that is an entirely different 
thing. They have got to prove that questions were asked without founda- 
tion. There is no proof now. All they have is a question asked and they 
have no testimony bearing on 3 at all. 

The whole crux of that, as Your Honor will see when you read it, 
is that the Count 3 is different than Count 1 and the Court of Appeals has 
pointed out that there is nothing wrong in asking prejudicial questions 
of witnesses. 

You have to go further and you have got to get into the question of 
what the foundation was. You can't just say because a man asks a ques- 
tion you can indict him criminally on the theory there was no foundation 
for the question. 

That is exactly what the Court of Appeals is saying. If these gentle- 
men have testimony to support their charge that these little questions 
that they have brought up were asked without foundation, let's hear it. 


But there isn't any. So, you have got to take this record as it is. It 


has this record -- as this record is laying before Your Honor, there is 
no contempt. The Court has made that clear. 
THE COURT: I don't so interpret that. 
145 MR. MAGEE: They said here a different judge sits. The 
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transcript alone does not bring the facts before the Court. They point 
out that had Your Honor seen and heard -- 

THE COURT: It did not bring the facts that you had proffered, 
the testimony that you offered before the Court and the Court held that 
you, representing the respondent, had a right to offer further testimony. 

But I don't interpret that language to mean that the record of the 
trial is insufficient. Nor do I feel now that what I have heard -- I have 
not studied it yet--that it is insufficient. Your motion is -- 

MR. MAGEE: My motion is that in view of the fact that the govern- 
ment has rested its case based on precisely what they did before Judge 
McLaughlin, that is have your Honor identify this record and then read 
to Your Honor the sections in the record upon which they rely, taken 
from their specifications, that that does not make out a case of guilt 
beyond a reasonable doubt against Mr. Offutt. 

I would like, if you want, to get into the merits, -- I would like 
to take each one of these specifications, why it doesn't, if I may -- 

THE COURT: Your motion will be overruled at this time, whether 
or not that is sufficient. I am not determining now, but I am not dismis- 

146 Sing the case at this time. I wish an opportunity to study it and 
you will be given an opportunity now to offer the evidence which was 
excluded at the prior trial, last prior trial. That is my interpretation 
of the decision of the Court of Appeals. 

MR. MAGEE: Will your Honor let me just have a moment and 
point to some language that deals with the second charge in the Court 
of Appeals’ opinion? That is a different thing than Charge 1, as Your 
Honor says. The Court says this, -- and I read from page 5 of the Court 
of Appeals’ opinion in the Offutt case: 

"Like considerations apply to the proffer relating to Charge 

3. It may be true that a finding of contumacious intent is not al- 


ways a prerequisite to a contempt conviction under 18 U.S.C. 


Sec. 401 (1); absence of such intent may go only to mitigation. 


"Thus, when the conduct in question is not clearly blame- 


worthy, consisting, as here, of asking witnesses incompetent 
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questions, there is no contempt unless there is some thought of 

wrongful intent." 

Where do we get any wrongful intent in this case under 3? Your 
Honor heard the citations which they gave you under 3. One was a 
question pertaining to one question it always turns on. 

147 Mr. Offutt had not been permitted to talk to the police officers. 
They wouldn't tell him anything about this case. Your Honor recalls 
that was put in the record at the bench conference. So he asked this 
witness, "By the way, when were you arrested in this case?". Of 
course, She could have been arrested. She was guilty of fornication and 
guilty of adultery. 

THE COURT: She couldn't have been arrested in that case for those 
charges. 

MR. MAGEE: Yes, sir. This woman was living with a man other 
than her husband. That is how she became pregnant. 

148 THE COURT: There was no charge of any of those offenses. 
Wasn't Doctor Peckham being tried for abortion? 

MR. MAGEE: Yes, sir, aborting this woman. This is the prose- 
cuting witness. You must get the picture. She was living in adultery 
with another man and became pregnant and she is supposed to have gone to 
Doctor Peckham, the two of them, to get him to perform the abortion 
upon her. Once the disclosures were made she was just as much sub- 
ject to arrest as Doctor Peckham was, because she was a party and 
she had to disclose her own criminal conduct in order to even appear 
as a witness in the case. 

Thus, when she disclosed to the United States Attorney that "T 
was pregnant, I did go to the doctor" -- and they even brought her 
paramour as a witness, who was this man Christenson, to support her 
corroboration of talking to Doctor Peckham. She was subject to arrest 
and so was Christenson, because he participated and he made the ar- 
rangements. 

THE COURT: That would have been another case. 

MR. MAGEE: That is this case. He was asking her when she 
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was arrested,in connection with this abortion. When you get to the 
bench, what does the judge rule? He says "The only thing wrong with 
the question is, you shouldn't have said 'when'; you should have asked 
her 'whether.' " 

149 That is the bench ruling on that matter. The judge himself puts 
that question to the witness. 

Now can Your Honor spell out contempt when the judge permits 

you, and the judge asked the question, 'Were you ever arrested in 
connection with this case", and she said "No, I was not''? Mr. Offutt 


didn't know whether she was or was not. 


THE COURT: Your arguments will come at the close of this case. 


I will not strike that charge at this time. 

MR. MAGEE: I just wanted to point out that distinction so you 
could see them, that one is conduct which the Court says is not blame- 
worthy unless you do something intentionally wrong. So we really sub- 
mit that you should make a finding in our favor at this time. 

THE COURT: It is overruled. 
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Washington, D.C. 
September 25, 1956 


MR. TROXELL: These are orders. 

MR. MAGEE: These are orders on my motions. 

I had two motions which Your Honor indicated at the bench you felt 
might have been untimely filed. That was our motion for a jury trial 
and our motion to dismiss the application to discharge the rule. 

One of the grounds of that was the delay incident to this trial was 
attributable to the Government, not because of Mr. Offutt, because it 


elected dubious procedure. 


On the time element the reaspn we did not file these motions until 


we did -- we had a motion for a stay pending while this motion was 
assigned to Your Honor in the Court of Appeals. We were expecting 
every day a ruling on that. 

But they held it for weeks and weeks before they finally acted 
on it. As soon as the Court of Appeals acted within a day or two we 
had a motion filed for a stay in the Supreme Court of the United States, 
which wasn't actually decided, and we didn't get any motion on that 

until the 17th of this month. 

And, two days after that, we had our motions filed with the 
Court and mailed them that day to the United States Attorney. 

Well, why we wouldn't get them until the next Monday I do not 
know. As he says, there is no mail service on Saturday. I wanted 
Your Honor to know the sequence of dates and that I have always taken 
the position that the motion to dismiss a trial for want of prosecu- 
tion and for delay should always be made at the time of trial. That is 
the proper time. I think the decisions uphold that to make that type of 
motion. I just wanted Your Honor to get the sequence. We object to 
the orders and think the motion should have been granted. 

THE COURT: Very well. 

THE CLERK: Case of United States of America v. Dorsey K. 
Offutt. 

All witnesses report to the witness room until called. 
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MR. TROXELL: The caption of this case is "In Re: Dorsey K. 
Offutt." 

MR. MAGEE: The Court of Appeals changed the caption of this 
case to United States of America v. Dorsey K. Offutt."" You read the 
order in the record yourself. 

MR. TROXELL: I believe, so far as this proceeding is concerned, 
it is still "In Re: Dorsey K. Offutt."" It is a contempt proceeding and 
not a proceeding in which the United States has any interest. 

MR. MAGEE: The Court of Appeals has ruled to the contrary 
and said this is the "United States of America v. Dorsey K. 

Offutt’, and, therefore, the United States isthe true plaintiff. 

MR. TROXELL: I wanted the record to show that the United States 
has no part in this proceeding. 

THE COURT: Very well. We will give consideration to the title 
if the occasion requires. 

We certainly all know what the nature of this hearing is. The 
purpose of this hearing is to determine whether the respondent, or 
the defendant, whichever title is right for him, is guilty of contempt 
of court as charged. What the title should be is immaterial so far as 
the issue is concerned. 

MR. MAGEE: I think what the Court of Appeals had in mind was 
that the matter had been handled by Judge McLaughlin very much as a 
civil order--filed the orders without bringing them in open court 
without giving the defendant an opportunity to make a statement before 
sentencing. That question was before the Court of Appeals. When 

they saw the United States Attorney was participating at the 
request of the Court, it ruled that it was a criminal contempt pro- 
ceeding and the plaintiff is the United States of America. There isa 
formal order to that effect. 

May I make my opening statement at this time ? 

THE COURT: You may. 

OPENING STATEMENT ON BEHALF OF RESPONDENT 

BY MR. MAGEE 


v| 
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MR. MAGEE: May it please the Court: 

There are, as counsel for the United States of America has 
stated, there are two charges pending before Your Honor. Charge 
1 is stated in very general terms. 

I would like to just refer to it briefly. And it states that on 
numerous occasions he--that refers to the defendant -- “in this case 
made insolent, insulting and offensive remarks to the Court and was 
guilty of gross discourtesy to the Court." 

Now, Your Honor, we submit that when Your Honor reads this 


record and you have already heard it read to you by counsel for the 


defendant, that there is nothing of an insolent, insulting or offensive 


nature or discourteous in spoken words as they appear in this record. 

The Court of Appeals, I think, has indicated we have the right 
to bring evidence before Your Honor to dispel the inference that 

there was something in the manner or something not correct 
in which Mr. Offutt did at the time factually to dispel any in- 
ferences that might be drawn from the bringing of this charge on the 
application of the United States Attorney. 

So, it is our intention, Your Honor, in regard to Charge 1, that 
we intend to prove and we intend to prove not only through the testimony 
of the defendant Mr. Offutt in this case, but there were a number of 
lawyers who were in and out of the court during the course of this 
proceeding. 

Some of these lawyers were there in practically full attendance 
from the time the trial started until it ended, when the acts occurred. 

We propose to show that when Mr. Offutt attempted to state 
what he thought was in the record objectionable as coming from the 
presiding or trial judge at the time that he was very much concerned 
about the situation that had arisen because he felt that the judge by 
raising his voice and by shaking his hand at him and by using language 
which Your Honor has already heard read into this record, such as, 
just by way of example, the next word that comes in your mouth, "I 


will have the Marshal put a gag in your mouth". 
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Many of those statements were made in the presence of the Jury. 


Mr. Offutt also felt, because of the tone of the presiding judge's 
voice when he made similar remarks and threatened Mr. Offutt with 
jail at the bench, those remarks were heard by the jury. We propose 
to show that is a fact and that people in the court room heard the re- 
marks of the judge and the rulings so that they must have also been 
heard by the jury. 

So, when Mr. Offutt made objections of that character stating, 
"J think Your Honor's voice carries further than you think", that he 
was taking that position because factually it was true and at these 
bench conferences--a bench conference, as Your Honor knows, is 
designed to keep the facts that occur, to keep the voice from being 
heard by the jury. 

Your Honor is familiar with that practice. All trial lawyers in 
Washington are familiar with that. So, when prejudicial rulings or 
prejudicial statements come from a judge to a lawyer at the bench 
which in any way belittles him or his case or his client and the jury 
hears it, it is our contention it is the duty of the attorney to then 
state in the record the situation that has occurred: 

Following such decisions as the Bilecci and Lewis cases, which 
Your Honor is probably familiar with in this jurisdiction. 

We are going to show you that at the time these situations arose 

and they started on about the second day of the trial, that Mr. 
Offutt became very much upset and concerned. He wasn't well. He 
had been under a doctor's care during the course of the trial and 
nurse's care. 

He became very much upset. We are going to show Your 
Honor he became so upset and he didn't want to offend against any 
ruling of the Court and he didn't want to-be discourteous to the Court. 
He was upset and he felt his client's case was being prejudiced. 

He went to -- during the course of this trial; he went to many 
leading members of the Bar of this Court who had years and years of 
experience in this type of case. 


A 
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Some of them saw the situation; came down to court to see just 
what the situation was. 

Mr. Offutt went to these experienced attorneys, attorneys who 
are respected by this Court, engaged in criminal cases over the 
years, and asked them "What should I do?" 

Under the Bilecci decision and the Lewis decision, as I read 
them, it is my duty to state it in the court record at the time the 
instance occurred, when the judge takes action by gesticulating or 
raises his voice which I deem as prejudicial. 

I felt it should be stated into the record. 

We are going to show Your Honor that he consulted many lawyers 
and the overwhelming consensus agreement was that was the proper 
thing to do. It was a hard decision, at best, yes, but if he were to 
perform his duty to his client, these instances had to be stated in 
the record when they occurred. Otherwise there would be no occasion 
for a court to review them, particularly at the bench conferences, 
where, for example, the jury would hear a prejudicial ruling; that 
certainly had to be made for the Court of Appeals, - - otherwise they 
would have nothing to pass upon. 

Following the advice of counsel, as these instances occurred -- 
Your Honor has heard them read -- you will find that basically that 
every time that Mr. Offutt raised any objection or motion based upon 
conduct coming from the bench, that the Court considered the making 
of the motion or the objection as contemptuous and that is the basis 
for this charge. 

We respectfully submit, as Your Honor sees the true factual 
situation existed during this trial that will not be the case. We take 
the view as trial counsel and we hope to get our views before Your 
Honor in this case, that when there is, as even the appellate courts 
have ruled, misconduct coming from the bench, that is not my decision 
in the matter. The Supreme Court of the United States and our Court 

of Appeals ruled squarely that the judge did invade the area 


reserved to counsel. He did create many of these instances and in 





162 


152 


those instances obviously counsel had to protect himself and make his 
objections, which he did. 

It is precisely what the Sacher case, written by Mr. Justice 
Jackson, Says is the duty of every attorney. He must be vigorous and 
at the risk of contempt he must get his record protected. Otherwise, 
there is nothing for the appellate court to review. 

We are going to show Your Honor that when an objection was 
based upon an action by the judge such as signaling to the prosecuting 
attorney to get up and make an objection, that that happened. It was 
seen by Mr. Offutt and by his associates and it was obviously prejudicial 
to have the judge signaling the United States attorney to make an 
objection whereas one might not have been made. 

This United States Attorney was an experienced attorney; he 
had tried many cases prior to that time. When that situation occurred, 
it gave the impression to the jury in Mr. Offutt's view that the judge 
was favoring the prosecution because he was helping him present this 
particular case. And the Court of Appeals so ruled. 

He had taken on, in fact, the functions of an advocate, because 
he invaded the area reserved to counsel, which is strictly a field of 

advocacy, as Your Honor knows. 

So, when a situation like that occurred, the facts upon which the 
objection was based occurred, actually occurred in open court. 

We are going to show further that when Mr. Offutt in protecting 
his record made an objection to that type of conduct or made a motion 
for mistrial where he thought prejudice had reached such a result 
that his client could not get a fair trial, which is exactly what the 
Court of Appeals held, from the conduct coming from the bench in this 
case, and directed at the defendant's attorney, that made these motions 
and objections in a courteous manner. 

He didn't raise his voice. He didn't shout and when provocation, 
as the Court of Appeals ruled, came from the bench under such 
language as "If the next word that comes from your mouth is not a 


question I will put a gag in your mouth", counsel proceeded with his next 


question. 
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He didn't fight back against that sort of a statement. 

We are going to show you by the time this trial is over that 
Mr. Offutt was practically in a state of collapse: That he was upset. 
He was nervous; and when the trial ended, he was just standing there 
taking -- he had reached that state of physical and mental exhaustion 
because of the strain he was under, as Your Honor can see from this 

case, which took the course that it did. 

And we are going to show you that when Mr. Offutt, consulting 
various attorneys, that in making these objections he made them in 
good faith. He didn't make them to insult the judge. He was making 
a record based upon what occurred visually which can not be read 
in the printed record unless the facts are stated in the record as they 
occurred in open court. 

Just as if someone were to assault a witness on the stand, ob- 
viously it wouldn't appear in the record. Someone would have to make 
a statement that the witness so and so was assaulted by the plaintiff 
and struck with blows, in order that the appellate court, if he is going 
to be sentenced for contempt, in order that the appellate court might 
review that action. 

Your Honor is familiar with such procedures and actions, I am 
sure. So, in making his objections under 1--that is what 1 is based 
upon. 

When you review this record you will find that every citation 
that the prosecution under 1 relates to making an objection to the 
conduct of the judge or the making of a motion for a mistrial based 
either on misconduct of the judge or misconduct of the prosecutor. 

And it is the making of that motion which is treated in Charge 1 
as being insolent and being contemptuous. | 

We propose to show that itis not. Just as the courts have 
said, the judge must be impersonal in these matters, and when his 
conduct is brought into question, if the conduct of counsel as described 
of the judge in the record is incorrect, -- when the conduct was des- 


cribed in the record, except on one occasion, when the United States 
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Attorney got up and said "It didn't happen that way", there was never 
any question coming from the trial judge or from the United States 
Attorney that these things did not happen. 

Thus, for example, to illustrate, when the judge treats Mr. 
Offutt's statement, which Your Honor has read -- listen to that, Your 
Honor, in relation to the witness Ott. In respect to that instance we 
are going to show you this, that seated in the front row of the court 
with the jury in the box, was the prosecution's witness, who was Sup- 
posed to be the subject of the two abortions in this case, Mrs. Ott. 

We are going to show you that she was talking so the jury could 
hear her and that people in the court room heard that and that was 
what Mr. Offutt was objecting to, because, obviously, her remarks 
were directed to him and they were remarks which prejudiced his 

case, and the jury was hearing them as she sat within a few 
feet of the jury. 

Of course, the judge, as Your Honor knows, was further away. 
I think the evidence will show that this particular judge is a little 
hard of hearing and obviously under those circumstances he didn't 
hear this statement which went to the jury when others heard it, and 
the jury heard it. 

Mr. Offutt was asking the judge to listen to this witness, who 
had left the stand, who was staying in the court room still under 
subpoena by the United States Government, make these remarks 
to the jury. 

Being as the judge didn't hear them he took the position that he 
was making a commotion in the court room. Obviously if what Mr. 
Offutt's testimony describes is true, it was his duty to tell the Court 
that one of the witnesses was making prejudicial remarks, chief wit- 
ness for the prosecution, the so-called victim of these two abortions; 
and that evidence was getting to the jury in the derogation of the 
rights of the defendant in this case. 

He would be derelict in his duty, and we will show that actually 
existed. And when her mother, Mrs. Hodges, was on the stand and 
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Mr. Offutt was attempting to examine her, a similar situation arose. 


The witness still sat in the front row of the court room. His own wit- 
ness in the box. The judge was looking at the witness in the box and 

as the questions were asked, the witness in the front row of the 
court room was signaling answers to her mother and by turning up and 
down when she should say yes and turning right and left when she should 
say no. 

When Mr. Offutt saw that situation he properly asked the judge 
to admonish this witness not to signal answers to the witness on the 
stand. We propose to show that in truth happened. 

We submit that it was Mr. Offutt's duty as a trial lawyer to 
so advise the court of what was happening, because criminal trials 
would be a travesty on justice if prior witnesses testifying against 
an accused could sit in the court room in the presence of the witness 
and signaling answers to the following witness on the stand. It would 
destroy your right of cross-examination. It would put those witnesses 
in the position-- 

THE COURT: You need not argue it at this time. 

MR. MAGEE: We will show that factual situation to be true. 

When any motion or objection was made on movement, on tone 
of voice, a gesticulation of the judge, we propose to show that situation 
actually factually existed and that the motion was based on a factual 
Situation which in truth happened. 

Now, Your Honor, we are going to show that instead of Mr. Offutt's 
being discourteous to the court, he was doing what he thought was his 
duty, and he has no ill-feeling toward the judge who presided in this 
case, and he has always endeavored in that trial to be courteous to 
the judge. He doesn't feel courtesy was owed, but he thought he was 
doing his duty under trying conditions. 

With respect to Charge No. 2--that is 3, rather--of the court 
order--that is a rather involved charge, and just to refresh Your 
Honor on what the factual situation is involved there, I would like 


to refer to it briefly. 
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Charge 3 reads: 
"On several occasions he asked to witnesses questions 

that were highly prejudicial to the witness and for which there 

was no foundation. Thus he asked Mary Ott, the victim of the 

abortions charged against the defendant "When were you arrested 
in this case?" 

That is not a correct quote, actually, of that question. That 
question appears in the record, ''By the way, when were you arrested 
in this case?" 

Then the court took the position that the--or the prosecution has 
taken the position, because she was never arrested, that there is 
something wrong with this question because it presupposes a fact 

which did not exist. 

We propose to show you that there is actually some question as 
to whether this question was accurately reported. One lawyer who 
was in this court room Says that the word "when" was not in that 
question. It was, ''By the way, were you arrested", which is the way 
the court ruled it should be answered. 

The question is as to whether this actually reflects the exact 
question as given. Then we propose to show you that in connection 
with this matter, Mr. Offutt had talked to other criminal lawyers and 
we propose to show Your Honor that in a situation where you don't 
know whether a prosecution witness is mixed up in a criminal matter and 
they have not been indicted and another person is indicted and they 
come in as a prosecuting witness, that this, even using the word "when" 
is common practice in this court. It has been used before. The matter 
has been in the Court of Appeals. No one has even seen fit to question 
that type of question. 

We expect to show that by a lawyer of some criminal experience 
who has had and asked this same question, no suggestion coming from the 
bench or prosecution that he didn't have the right to ask it. 


An arrest in these cases is a broad thing. It doesn't mean that 


something is charged against you. They picked this woman up for 
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questioning in connection with this questioning: Officer goes to her 
house and takes her to the D.A.'s office. 

Crime is suspected. Technically you have an arrest. She is 
taken by the arresting officer to the D.A.'s office. So that in these 
circumstances frankly I have never been able to see how this question, 
and we expect other lawyers to give you their feeling on it, in the way 
of what we consider to be expert testimony in this field, that this type 
of question is proper; because what difference does it make if you said 
"when" or ''were"? She answered, "I was never arrested." Where is 
the prejudice that comes from this type of question ? 

We expect to show a factual situation is assumed in cross- 
examination. The witness denies it. Then we intend to show you that 
Mr. Offutt and his associates didn't know whether she had been 
arrested. She had been to the police and District Attorney's office, 
and involved in this matter. 

They didn't know as to why, because the police officers would 
not talk to them, discuss the case with them. They had no way of 
knowing whether she was arrested or not. Certainly the jury ought 
to know what occurred, and if she had been arrested and taken to the 
District Attorney's office, they should know that. 

If she is not indicted, a question of interest comes up, as Your 
Honor well knows. 

Now, they have cited several other instances which they say 
show that Mr. Offutt asked prejudicial questions without foundation. 
They are saying, for example, that when he was attempting to question 
the prosecuting witness as to whether or not she did this abortion on 
herself through the use of a tube or catheter that he had a factual basis 
for that, that he knew in the course of his investigation. 

Investigators were hired in a case of this sort. They went out 
and brought in information, and the information which they were able 
to obtain, what little they were able to get from the hospital contained 
an entry to the effect that she had pulled and inserted and pulled a 


tube while she was in the hospital in connection with the abortion. 
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He also had a conversation in the presence of another attorney 
with Doctor Kilpatrick, who was the chief medical witness testifying 
for the prosecution. The effect of that conversation was that this . 
woman was capable and could perform an abortion on herself. > 

Why? We will show Your Honor that Mr. Offutt discovered 
that this woman had had abortions performed on her or had become 
pregnant ever since 1947; had them in 1947; had them in 1950. She 


» 
| 
was experienced in this particular field. Of course, as Your z 
Honor knows, from the Peckham record, she has lived with three 
different men; held them out as common-law husbands. That developed , 
during the course of the trial. 
So, here waS a woman experienced who had become pregnant 
illicitly on several occasions. Why shouldn't he ask that type of witness 
"Didn't you do it yourself?" It was one of the theories of their 
defense. And the jury did acquit on this particular count. They 
must have found out the doctor didn't do it. 
Is it fair to say now that when he asked that kind of question, of 
that type of witness, with the information in his possession that it was 
without foundation ? 
We will show you that it had foundation and he was justified for 
an answer. 
Those, basically, are the type of questions that they have cited 
to Your Honor in support of Charge Number 3. We propose to show 
Your Honor that in every instance upon which the government relies © 
that there being no foundation upon what Mr. Offutt could base such a 
question in his mind, that the information that came--he couldn't go 
around and get it himself--obviously he had to get investigators. Ina 
trial of this sort we will show you get anonymous information. People 
will call you on the telephone and tell you a long string of facts 
concerning this type of person. You have no way of checking it. 
It comes in that these are true. The secretary takes it down on the 


phone and hands it to Mr. Offutt. That is the source of information, 


and if something in there tallies with the course of his cross-examination, 
I think he is perfectly justified. 
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This trial had a great deal of notoriety, as Your Honor knows, 
and information comes from all sources: Even when the witness denies 
a question in a criminal case of this sort of the chief prosecution 
witness. 

When the jury finds it true, how can it now be said in asking the 
question which the jury must have found to be true about aborting 
yourself, because there was no evidence in this case that anyone else 
did it other than she, and the doctor, when he asked the question 
which was the crux of the case, how could it be prejudicial later 
when acquittal comes in on that basis? We say there was no attempt 
of good faith under Count 3 on Mr. Offutt's part to prejudice any witness 
that he was seeking the facts through that medium, which is given 
to defense counsel for cross-examination, that he had a basis in fact 
for each question which he asked of the witness. 

He didn't beat the witness. He didn't try to intimidate the 

witness in any sense of the word. These questions were basically 
asked from the counsel table. We will show Mr. Offutt asked the ques- 
tions from the counsel table except the times he showed an exhibit to 
the witness. _ 

How could he be badgering the witness or in any way intimidating 
the witness when he is fifteen or twenty feet away from the witness? 
That just did not happen in the physical set-up we have in the court 
here today. 

We say that on Count 3 there was basis in fact for every question 
that was answered. It was information upon which it was based and 
that this type of question was asked in good faith and there was no 
intent to do anything wrong but only was a part of a duty of Mr. Offutt 
in defending his client in this very serious charge of criminal abortion 
in two instances on the same witness. 

When we have submitted that evidence, Your Honor, we submit 
that we will have overcome every inference that can be drawn from 
the cold and printed record, and at the proper time will ask for a verdict 
finding in Mr. Offutt's favor. 


cad me * aR 


EVIDENCE ON BEHALF OF THE RESPONDENT 

Thereupon, | 

EARL H. DAVIS 
was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 

BY MR. MAGEE: 

Q. Mr. Davis, would you please give us your name, your address 
and your place of business? A. Earl H. Davis. My residence address 
is 14 Grafton Street, Chevy Chase 15, Maryland. 

My business address is Room 1020, Washington Loan and Trust 
Building, 900 F Street, Northwest, Washington 4, D.C. 

Q. You are a practicing member before this Court, are you not? 
A. Iam. 

Q. Will you kindly tell the Court a little something about your 
legal experience, training and background, and how long you have been 
a practicing member of this Court? A. I have been a member of the 
Bar of this Court since October 1930; 26 years next month. Iam 

also a member of the Bar of the court of last resort in the State 
of Maryland and State of Virginia; member of the Bar of the District 
Court for the District of Maryland; United States Court of Appeals 
for this District and the Supreme Court of the United States. 


For the first sixteen years of my practice, I specialized mainly 


in defense work. I represented the Independent Taxic Association of 


this city; resigned from that position on January 1, 1947; and since 
that time have been engaged in general practice at that address I have 
just given you. 

Q. Has that practice included criminal work? A. It has. 

Q. Mr. Davis, you know the defendant in this case, Mr. Offutt, 
do you not? A. Ido. 

Q. Would you kindly tell the Court whether you have been as- 


sociated with him or have you been on opposing sides in cases which 
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you have tried before this court? A. I have never been associated on 
any case with Mr. Offutt, either civil or criminal. All of my ex- 
perience since he came to the Bar, I think in 1932, two years after 

I did, has been in opposition to him. The last case was in February 

of this year, before Judge Youngdahl, civil jury trial. 

Q. So you have been defending against cases brought by Mr. 
Offutt and never been an associate of his? A. That is correct. 

Q. Are you gentlemen in any social activities together? A. None 
that I can think of, except Bar Association. 

Q@. Other than that he is not a personal friend of yours, one you 
go to parties with or associate within the course of 
your own personal office; is thattrue, Mr. Davis? A. Not at all. 

Q. Now, Mr. Davis, you were in the city of Washington in 1952, 
were you not, when the so-called case of United States of America 
versus Doctor Peckham was tried? A. Yes, I was in the District at 
that time. 

Q. I ask you did you have occasion to attend that trial? A. Yes. 
I didn't attend it regularly but dropped into the court room approximately 
four or five times during the progress of the trial. 

The trial, as I recall it, was held in what was known as Criminal 

Division No. 1, which is a large court room as you go in on the 
Indiana side, the first court room to the right. 

From the time, as I dropped in the Clerk's office, which was 
just on the opposite side of the corridor of that court room I would 
drop in more or less out of courtesy or interest to see how the case was 
progressing. 

Q. Was Mr. Offutt defense counsel in that case? A. He was. 

Q. And was Mr. McLaughlin the prosecutor in that case? A. He 
was. 

Q. And did Judge Holtzoff sit as the presiding trial judge in 
that case? A. He did. 


Q. Now, were you present in court when an instance occurred 


where the judge used an expression that he was going to have the marshal 
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put a gag in the mouth of Mr. Offutt? A. Yes; that occurred near the 
end of the trial. The annual Bar Association -- 

Q. IfI tell you the record shows -- 

MR. BECKER: I think that question is very leading. This witness Ls 
is to testify to the facts as he remembers them. Let the witness tell 

what the date was. 

THE COURT: Very well. 

BY MR. MAGEE: 

Q. Do you know the actual date? A. I can approximate it because 
the annual Bar Association outing was June 2, 1952, which is the first 
Monday of June. That outing was held at the Congressional Country 
Club. I was surprised that that particular court ran almost all of 
that day as a court day until about 3:00 o'clock. 

As I recall it, Mr. Cameron Burton was president of that day 
and I was on the Committee of Reception. 

I remember Mr. Offutt coming out to the Congressional Club 
some time late that afternoon, about 4:00 o'clock. 

Q. Did this instance occur after that? A. Yes; the following 
week; Tuesday of the following week. I think that would be June 10. 

Q. Now, Mr. Davis, would you please describe as you remember 
what occurred when that instance happened in the court room for His 
Honor? A. Of course, I don't know what precipitated it, because 
the trial had been in progress all that day. Right at the present time I 
am not sure where that occurred; in the afternoon or morning. I filed 

some papers in the Clerk's office and dropped in the court room 
and the court room was filled. There is a space, as you know, inside 
the rail for attorneys. That was completely filled. I sat on the first 
row of benches with the spectators. There was a bench conference 
going on at the time and I heard Judge Holtzoff on at least three or 
four occasions say ''Go back to your seat." 

Q. Could you hear the judge make these statements as you 
sat in the courtroom and were you further away from the judge than 


the jury was? A. Oh, yes. The jury was just to the left of the judge 


as he was seated. 
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Q. Will you tell this Court whether or not you felt the jury 
heard these remarks from the bench, if you heard them? 

MR. BECK: Object to that. That is an opinion question. I don't 
believe this witness can say whether or not the jury did hear this 
question. 

MR. MAGEE: That is a common ground on which you can express 
such opinions. 

THE COURT: He has located them with reference to the bench. 
He may express his opinion as to whether what was said was audible 
to the jury. 

THE WITNESS: I feel, since I sat in a more remote position from 

the bench than the jury and had no difficulty in hearing the Court's 
remarks, the jury must have heard it. 

MR. BECKER: I don't believe that is responsive to the question. 
I understand Your Honor's instruction to the witness was he could express 
his opinion as to whether or not the jury heard the question. 

MR. MAGEE: It was precisely that. 

THE COURT: I think it is responsive. 

BY MR. MAGEE; 

Q. Continue, Mr. Davis. A. After the third or fourth state- 
ment, "Go back to the bench", Judge Holtzoff said to Mr. Offutt, "If 
you don't go back to the bench, I will have the Marshal pull you back." 

With that, Mr. Offutt did go back to the bench. As I recall it, 
there was an attempt to make a proffer of some kind then from the 
trial table. Judge Holtzoff then said, "If you say one more word I 
will have the Marshal put a gag in your mouth." 

Q. Was that said after the counsel left the bench to come down 
in the court room? A. That was said while Mr. Offutt was at the trial 
table. 

Q. Will you tell this Court anything about the tone of the Judge 
when that statement was made to Mr. Offutt? A. The judge was highly 
excited and his face was flushed and I thought to myself at the time-- 
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I was seated next to another attorney--I thought if that happened to me 
I would remain seated throughout the entire trial until directed to 
arise again out of respect. It has been my training when I address 
the Court, Iam on my feet. 

Q. Can you tell us whether this judge said this loud enough for 
all the jurors to hear it and everyone else in the court room, as far 
as you know? A. I had no difficulty hearing it from the front row of 
spectators. I assume the jury heard it likewise. 

Q. You observed Mr. Offutt during these exchanges which you 


have described. Can you describe to the Court his demeanor? A. 


Frankly, Mr. Offutt looked to me as if he were cowed. To put it 
frankly, I think he was disgustingly obsequious, I don't think I would 
have had the restraint he had -- for lack of a better word -- repri- 
manded. I didn't consider it a reprimand. I think the instance was 
provoked by the trial judge. I have had him in heated contests in 

the middle of a trial, both civil and criminal--myself. I think he was 
Simply trying to do the best he could in defending his particular client 

at that time. He got so disgustedly obsequious at the end, I 
walked out of the court room. 

Q. Prior to that time did he raise his voice or shout in any 
obnoxious manner to the judge in attempting to present his proffer at 
the time? A. No. He was trying to make his proffer. I think if I 
recall correctly it was better; before that instance of the 10th of June 
that I have just mentioned to you, Mr. Offutt talked to me about what 
he should do to make these matters a matter of record. 

Q. Now, I ask you if you did give Mr. Offutt any advice as to 
how objections which went to the conduct of a trial judge should be put 
into the record in the course of a trial of a criminal case. A. Yes. 
I reminded him of the Vinci case, which I think is in 81 Appeals, if 
I am correct -- Vinci versus United States. 

It was a case which Mr. William A. Gallagher had. He assigned 
this point as error on appeal. Judge Prettyman, of the United States 
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Court of Appeals, in writing the opinion, said that it was not suf- 
ficiently a matter of record to be cognizant of by the Court of Appeals. 
That was in 1947. 

The next case was 1950, which was the Bilecci and Lewis case. 
In that case Mr. Myron Ehrlich was the attorney for the appellants 

and he assigned the action of the trial court as one of the grounds 
for reversal. That decision or that conviction was reversed in 
another opinion written by Judge Prettyman. 

The third case was in 1950, the Butler case, which I think 
was either in 90 or 91 U.S. Appeals. That was a narcotics appeal, 
in which Mr. William E. Owen represented the appellant. The gist 
of those three opinions was that if such a thing occurred during the 
trial of a case, civil or criminal, it was counsel's duty to spread it upon 
the record, clearly and in detail, at the very moment it occurred. 

I told Mr. Offutt-- 

Q. Did you give this advice to Mr. Offutt? A. I told him yes; 
if he intended to assign that as a ground on appeal, he had to do it 
immediately, while it was fresh in the court's mind, 

Q. Was the same trial judge involved in the Butler case and 
in the Vinci case, as presided over the Peckham Trial? A. To my 
knowledge, it was Judge Holtzoff. 

MR. TROXELL: I object. I don't think who was presiding 
judge-- 

MR. MAGEE: This happens to be the same judge. 

MR. TROXELL: I move that statement be stricken. 

THE COURT: The objection is sustained. 

MR. MAGEE: Very well. I won't pursue it any further. 

BY MR. MAGEE: 

Q. Mr. Davis, did you hear another bench conference other 
than the one you have described? A. No. I believe that one of June 
10th and the remarks I have just mentioned is the one that stands out 


most clearly in my mind. There were others, of course, during the 


185 


186 


187 


166 


several times that I dropped in, but on other occasions I was seated 
farther back in the court room. 

Q. When the statement which you attributed to the trial judge, 
made to Mr. Offutt, about the marshal gagging him, will you describe 
the judge’s demeanor, whether there were any personal movements 
or gesticulations on the part of the trial judge? 

a xe aE * K Xe 

THE WITNESS: Judge Holtzoff told Mr. Offutt to go back to his 
seat. He was shaking his finger and pointing to his seat, "Go back 
to your seat or I will have the marshal pull you back." 

BY MR. MAGEE: 

Q. So, in your opinion, as a trial lawyer, do you feel that 
that was a sufficient basis for entering what we might call the Bilecci 
or Lewis type of objection in stating the facts in the record in order 
to protect it? 

* 2 =x ox a * 

THE WITNESS: As I interpret the Court of Appeals" ruling in 
both of those cases, and in the Butler case--in fact, the Butler case 
Says it must be done accurately and in detail at the moment it occurs 

out of the presence of the jury. 

The only way that can be done is at a bench conference unless 
the jury is excluded. 

BY MR. MAGEE: 

Q. With respect to this situation, Mr. Davis, you described 
at the bench, where the voice was loud enough for you to hear, do you 
feel that situation also justifies the interposition of an objection to the 
judge's conduct based on the fact that his tone of voice was loud 
enough to carry it to the jury? A. Yes. I felt that and attendant 
circumstances that lead up to it would have any tendency to prejudice 
the right of that particular defendant, it should be made a part of the 
record then and there, and when it was fresh in the Court's mind, and 
opposing counsel's mind. 


Q. Now you have said you saw Mr. Offutt at or about the Bar 
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outing, which was around the second of June. Is that correct? A. It 
was the first Monday in June, and if I recall, that was June 3, 1952. 

Q. With respect to his health and appearance, would you please 
tell the Court whether you noticed any difference in that between that 
time and the time when you were in Court on June 10th? 

MR. BECKER: I object to that. It is improper for some obvious 
reason; I don't think it is necessary to state any one-- 

THE COURT: Sustained. 

MR. MAGEE: Merely for the record I am going to offer proof 
that by that time Mr. Offutt was in a highly nervous, sick condition, 
much worse than he was when the trial started earlier in the preceding 
weeks. 

BY MR. MAGEE: 

Q. Did Mr. Offutt have another discussion with you, Mr. Davis, 
concerning the types of questions he should put to the prosecuting 
witness in an abortion case? 

MR. BECKER: I don't like to be rising up and down. I want 
to give him full opportunity. However, I believe these leading questions, 
leading to that extent, certainly must stop. I think it would be proper 
to ask this man if he had any other conferences with Mr. Offutt and 
let him tell us what it is about. 

THE COURT: Avoid leading questions. 

BY MR. MAGEE: 

Q. Did you have any other conference with Mr. Offutt concerning 
any other aspect of the Peckham trial, Mr. Davis, in which you gave 
him any advice? A. I had other conferences with him, Mr. Magee. 
That has been so long ago, over four years ago, I don't recall the 
exact nature of them. There may have been a conference with respect 

to possible impeachment of Some witnesses, but I don't recall 
it at this time. 

Q. You do have a recollection of giving him advice on impeach- 
ment of witnesses and how you thought that should be done? A. Yes. 
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Q. You don't recollect the details of it at this time; is that 
correct? A. No, I do not. 

Q. This happened over four years ago; is that nottrue? A. Yes; 
that was in May and June of 1952. 

Q. That is all of this witness, may it please the Court. 

CROSS EXAMINATION 
BY MR. BECKER: 

Q. I believe you have stated that you have been an attorney 
Since 1930; is that right? A. That is correct. 

Q. Have you ever, during that time, since 1930, been a member 
of the Committee on Admissions and Grievances -- A. No, I have not. 

Q. That is the Committee of the Bar Association that deals with 
ethical problems? A. Yes. 

Q. So where a lawyer has an ethical question, the normal way 
is to write a letter for an opinion to the Committee on Grievances ? 
A. Are you referring to the Bar Association Committee or the Court- 
appointed-- 

Q. The Committee on Admissions and Grievances. 

THE COURT: Of the Bar Association. 

BY MR. BECKER: 

Q. Of the Court. A. Well, yes; that is the way it is usually 
done. 

Q. There is a similar committee in the District Bar Associa- 
tion? A. Yes, there is. 

Q. There is a similar one in the American Bar Association? 
A. Yes. 

Q. Is it not true from time to time in the Journal of the American 
Bar Association there are published anonymously opinions relating to 
ethical problems and conduct of lawyers? A. Yes. 


Q. So the proper forum for a member of the Bar who has a problem 


as to how he should proceed in something is reference to those com- 


mittees ? 
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MR. MAGEE; I object to that. We are not talking about ethics. 
We are talking about course of conduct in a criminal trial. I res- 


pectfully submit that you are going to find it very difficult to get an 


opinion on abstract questions. That is the issue Your Honor is going 


to have to determine in this case. 

THE COURT: It is perfectly apparent that if an answer to a ques- 

tion is needed at once the resort to the committee might not suffice. 
BY MR. BECKER: 

Q. I believe you testified in the Peckham trial you dropped 
in the court four or five times; is that right? A. Yes, asI recall 
it, that trial went the better part of three weeks. I think it was either 
thirteen or fourteen trial days. 

Being in active practice and constantly going down to the Clerk's 
office to file papers, I would drop in whenever I had a few moments 
of free time. 

Q. You discussed with us one time you dropped in, I believe 
the June 10th date. Would you say that the other times you dropped 

in were before that date? A. I can't be sure; before and after. 
During the course of the trial. 

Q. Before and after? A. Yes. 

Q. You also said prior to that date Mr. Offutt had approached 
you in relation to seeking your advice; is that right? A. Prior to 
June 10th, yes. 

Q. Will you tell us when it was that Mr. Offutt approached you 
seeking your advice? A. It was during the course of the Peckham 
trial. What particular day and what time of the day I don't know. It 
was during one of the several recesses. 

Q. You don't remember that? A. I don't remember the exact 
date. 

Q. That was at the court he approached you? A. That was 
at the court house, yes. 

Q. Was that the first time he approached you to discuss this 


trial or his conduct or anything in relation to this trial with you? 
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A. He brought up the subject as to how he should preserve the point 
On appeal in the record. 
Q. I understand that was during a court recess? A. That is 
193 correct. 

Q. Did he approach you any time prior to that time? A. No, 
not prior to the time the trial started. 

Q. Not prior to the time he met you and asked you about the 
Bilecci decisions? A. That is right. 

Q. He had not approached you prior to that ttme? A. No. 

Q. Prior to that had Mr. Offutt approached you in relation to 
his conduct in any other trial he was trying? A. I would see him in 
trial in various civil cases and we would discuss points of either sub- 
stantive law or procedural law on admission of evidence. Most of 
his practice is in the civil and negligence field. 

That is my main practice also. We have similar problems on 
substantive points of law. We have discussed those generally. 

Q. So, from time to time you and Mr. Offutt had conferred on 
various aspects of various trials? A. Yes; various rulings; contribu- 
tory negligence; doctrine of last clear chance; and things of that kind. 

Q. As I understand your testimony, when you went into trial 
on June 10th a bench conference was already in progress; is that not 
right? A. That is right. 

194 Q. Am TI not correct in my recollection in your testimony that 
when the judge made the remarks to the effect that "If you say another 
word I will have the marshal stick a gag in your mouth", that you left? 
A. That statement was made while Mr. Offutt was at the trial table. 
That was not there at the bench conference. 

Q. Is it not correct that your testimony is when that statement 
was made, right after that statement was made, you left? A. Shortly 
after that. I wouldn't say immediately on making that statement. But 
it wasn't very long after that that I left the court room. 

@’ I believe it is also your testimony that you heard in the bench 


conference the judge several times instruct the counsel to go back to the 





195 


196 





171 


counsel table? A. That is right. 

Q. When you first heard the judge say, "Go back to the counsel 
table’, did Mr. Offutt go back to the counsel table? A. Not when 
the judge first said it. 

Q. When the judge said it the second time, did Mr. Offutt go 
back to the counsel table? A. No. He was attempting, as I thought, 

to make a proffer. 

Q. How many times did the judge order Mr. Offutt back to the 
counsel table? A. To my knowledge, it was three or four times. 

Q. Mr. Offutt on each of those occasions did not go back? 

A. On the fourth occasion when the judge said, ''Go back to counsel 
table" or "I will have the marshal pull you back", and then he did go 
back. 

Q. You heard that? A. Yes. 

Q. Have you had occasion to read the transcript of the Peckham 
case? A. No. I have read the opinion of the court -- the United States 
Court of Appeals. 

Q. You have not read the transcript? A. No. 

Q. I believe you stated also that you had conferences with Mr. 
Offutt relative to the Peckham trial and relative to the impeachment 
of witnesses? A. In a general way during the course of the trial. 

I don't recall the exact witness he had in mind or what his point was 
but we discussed generally the procedure of impeachment. 

Q. Sir, you are familiar, are you not, with the general rule in 
this jurisdiction that a witness may be questioned as to prior convic- 
tions for the purpose of impeaching that witness? A. I am not aware 
that there is any general rule on it. There is certainly no uniformity 
in the trial courts, sir, on it. Some trial courts let you have wide 
latitude in attempting to show motive, bias or interest of any witness. 
Some other courts, to my knowledge, restrict it to an absolute con- 
viction of crime. 

Q. Is it not true that the District of Columbia Code provides 


that a witness may be questioned as to prior, convictions for the purpose 





197 


198 


172 


of going to his credibility? A. Oh, yes. 

Q. That is the sole purpose of questioning the witness about 
prior crimes, is that not right? A. Yes; to impeach his credibility. 

Q. And convictions you are permitted to ask about? A. Yes. 
But I don't think you are limited to convictions. 

Q. You do not think so? A. No. 

Q. Did you so advise Mr. Offutt? A. I think you can show 
general course of misconduct or shady dealings. You don't have to 

prove a man has been convicted of crime. 

Q. Is it your testimony now that you advised Mr. Offutt that 
was the law in this jurisdiction, that a witness may be questioned as 
to whether or not they had been arrested? A. No. As I stated in 
the beginning, I am not sure as to what the details of that conversation 
were. 

Q. Would you say you did not so instruct him? A. No, I can't 
affirmatively say one way or the other. 

Q. Now, sir, I hate to be repetitious on this, but I want to make 
Sure: Your statement was, as I understand it, that when you came in on 
this particular June 10th, a bench conference was going on and I believe 
your statement was when you heard the remarks at the bench, "Go back 


to the bench" and the subsequent remarks that you did not know what 


precipitated those remarks; is that right-- A. Thatis right. Something 


apparently occurred prior to my arriving in the court. 
Q. You don't know what precipitated the judge to order Mr. Offutt 
to go back to his bench four times? A. No. 
Q. You don't have the slightest idea what precipitated the judge 
to say, "Just a moment; if you say another word, I will have the marshal 
stick a gag in your mouth."? A. I don't know what event preceded 
that to cause the judge to Say it, if that is what you mean. 
Q. Did you, sir, as advisor to Mr. Offutt, did you advise 
Mr. Offutt to make an objection similar to the following, and I quote 


from the record: 
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"Mr. Offutt: I object to the long speeches about it, 

Your Honor. I just made an objection and I ask Your Honor 

to rule upon it. That is all. 
"The Court: You object to what? 
"Mr. Offutt: I object to -- 
"The Court: You object to what? 
"Mr. Offutt: I object to the long dissertation about 

it. I made no argument. Your Honor has not permitted me 

any argument. I merely object to Mr. McLaughlin--" 

Did you advise him to make such an objection as that? A. No. 
As I stated, I don't know what preceded the bench conference and I 
couldn't advise him to make any objection in any certain language at 
all. 

Q. As TI understand it, during this 14-day trial, you have an 
exact recollection of the one particular instance of that bench conference 

199 that you spoke about and no specific recollection of any other 
occurrence in the four or five times that you were there; is that right? 
A. I recall the entire, over-all picture of the trial. There were 
verbal clashes between the prosecutor and Mr. Offutt, and the bench, 
all through the trial. I remember June 10th in particular. There was 
one other remark I did overhear. I am not sure it was on that same 
day or not. I don't know what preceded that. I recall Judge Holtzoff 
Saying, ''You can't be that stupid.'' I remember the word "stupid" 
coming from the bench. I had never heard any judge in any of the 
jurisdictions I have practiced use such language. 

Q. Will you tell us what directly preceded that remark? Give 
us the circumstances? Was it at the trial table or bench? A. AsI 
recall it, Mr. Offutt was at the trial table and some discussion, 
apparently on a question of law-- 

Q. Will you tell us what it was? A. Ihave no recollection at 
this time. 

Q. You don't know what, if anything, precipitated that remark? 
A. No. 
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Q. On two occasions you have mentioned that you heard the judge 
200 at the trial-tahle after he said, "Go back to your seat" two or three 
times on this June 10th, that he said "If you don't go back, I will have 
the marshal put you back."? A. That is substantially correct. 

Q. I show you the record -- Tuesday, June 10th, 1952. 

MR. MAGEE: When counsel refers to the record, may he tell us 
the page? 

MR. BECKER: I will be very happy to. Will the witness please 
direct his attention to the official record of the Peckham trial on 
Tuesday June 10th, 1952, on metered page 1081? 

THE WITNESS: You want me to read this? 

BY MR. BECKER: 

Q. Do you have it? A. Yes. 

Q. Will you note down here at the end of that page the quote 
from the Court: 

"Just a moment. If you say another word, I will have the 
marshal stick a gag in your mouth" -- 
Do you see that? <A. Yes. 

Q. Would you turn one page back from that to what would be 
metered page 1081, and would you read to yourself those two pages to 

refresh your recollection as to whether or not the record shows that 


the judge did make the statement that you just said he made? 


Will you please signify whenyou have finished reading it? 


A. Your question was, does the record bear out the fact that the 
judge stated what I have testified he stated? 

Q. Your testimony, I believe, was that you said that the judge stated, 
after saying three or four times, '"'Go back tothe bench", that you also heard 
the judge say, "I will have the marshal pull you back"? A. Yes. 

Q. That does appear in the record; does it not? A. It does appear 
in the record. After the third statement, "Go back to counsel table." 

"MR. MC LAUGHLIN: May I say that the defense attorney -- 
"THE COURT: Go back to counsel table. 
"MR. OFFUTT: I object to your putting your hand up like 
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that -- 

“THE COURT: Go back to counsel table. Stop, or I will 

have the Marshal pull you back to your seat." 

Q. Subsequent tothat did Mr. Offutt still remain at the counsel 
table? A. No. According -- it says at the top, "Counsel resumed their 
places at the trial table." 

Q. And Mr. Offutt, subsequent to that, then, continued to try 
to attempt to make a motion? A. According tothe record he was moving for 
a mistrial. 

Q. As the advisor to Mr. Offutt in these matters, some matters, do 
you know if the conduct of the case as it was presented, Mr. Offutt's 
conduct on the trial, do you know if Mr. Offutt followed your advice? 

A. You mean as to making the Court's remarks or attitude a matter of record? 

Q. You told us what advice you gave. Do you know if his con- 
duct was following your advice? A. I think on reading the opinion 


of the Court of Appeals, it was; yes. 


Q. Iam not asking for the opinion of the Court of Appeals. I 


would like to have your opinion. A. I think he did follow my advice. 
The only way he could do it was show in the transcript. 

Q. You agree with the Court of Appeals that the charges brought 
against Mr. Offutt can't be supported by the record? 

MR. MAGEE: I object. 

THE COURT: It may be sustained. 

REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Davis, then I show you again this section of the record 
at page 1082, metered page, and ask you if it doesn't appear just as you 
have testified to, that after counsel left the bench, that the language you 
have described was stated by the Court in open court while counsel was at 
the table, and quote the language of the Court. A. It appears from 
the transcript that what I said in substance occurred. The verbatim 
expression of the Court was: "Justa moment. If you say another word, 


I will have the marshal stick a gag in your mouth." 
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Q. That occurred in open court and the record so shows it, does 
it not? A. Yes, it does. 

Q. Mr. Davis, counsel brought out that in the course of this trial 
you heard the trial judge say that Mr. Offutt was stupid? A. Yes. 
I remember that remark from the bench. 

Q Would you tell the Court whether that occurred in open court 
or was it spoken in such a loud tone that the jury could hear it? 

MR. BECKER: I believe that was answered on direct examination. 

He said his recollection was that was while Mr. Offutt was at the 


bench. 

MR. MAGEE: There wasn't anything said about that on direct. 
You brought out that instance on cross-examination. 

MR. BECKER: That is what was said at the time the question was 


asked. I withdraw that it was on direct examination. 


MR. MAGEE: I never asked -- 

THE COURT: That was brought out on cross-examination. 

MR. BECKER: Iamsorry. Mr. Magee misunderstood me the second 
time. I said I withdraw what I said, that it was done on direct examina- 
tion. I believe the witness answered that his recollection was that it 
occurred while Mr. Offutt was at the trial table. 

BY MR. MAGEE: 

Q. Did that occur while Mr. Offutt was at the trial table, so the 
jury could hear it? A. Yes; it was during discussion of a point of law 
and Mr. Offutt was at the trial table. 

Q. In your opinion as trial attorney, do you think a statement of 
that kind is justification for mistrial or specific objection because it 
went to the jury? 

MR. BECKER: Objection. 

THE COURT: Sustained. 

BY MR. MAGEE: 

Q. Now, would you tell us what mannerisms the judge displayed 
when he made the statement that you remember, that Mr. Offutt was 
stupid ? 
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MR. BECKER: Objection. I take this to be redirect examination. 
I believe this is outside of the direct and cross. 

MR. MAGEE: You brought this up on cross and I think we are 
entitled to the event as it occurred. 


THE COURT: He may answer the question. The question is as 


to display of mannerisms. 

THE WITNESS: As Irecall it, Mr. Magee, it was during a dis- 
cussion on some point of law. Judge Holtzoff just seemed to brush Mr. 
Offutt aside with, "you can't be that stupid”. 

BY MR. MAGEE: 


Q. Was there a movement of the hands, as you have illustrated, 


by the judge? A. Yes. I think that terminated whatever that dis- 
cussion was. 

Q. In your opinion was that conduct plus that statement prejudicial 
to the defendant's case? A. I assume it was. The defendant was con- 
victed. 

MR. MAGEE: No further questions. 

MR. BECKER: I have no further questions. 

THE COURT: We will take the usual morning recess. 

(Short recess. ) 
THE COURT: Allright. You may proceed. 
Thereupon 
ABRAHAM CHAIFETZ 

was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined, and testified as follows: 

THE COURT: Let me suggest to counsel, in the interest of saving 
time, I think questions should be directed by counsel on both sides 
to the instances which are cited, and for the purpose of drawing out 
what the facts and circumstances were, what the conditions, surround- 
ing conditions were just at that time when the thing occurred that is 
charged against the respondent, and not digress into opinions. 

You might call all the members of the Bar and, we submit, spend 


a month getting opinions from lawyers regarding that situation, such 
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as we have; and in the end it would be the painful duty of the Court to 
determine. 

I don't think it is a case where expert opinion is in order. This case 

was ordered for retrial in order that the facts and circumstances 
could be presented to this Court so that this Court would know what the 
provocation was for the things that were done and said, and how far 
that should be considered as extenuation or mitigation or amelioration 
of the offense charged. 

So, I suggest to counsel that we confine the testimony, especially 
the testimony of members of the Bar, to bringing out the facts. 

DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. What is yourname? A. Abraham Chaifetz. 

Q. Would you please tell us where you live and where you main- 
tain your office, and what is your profession? A. I live at 532 
Cedar Street, Northwest, in Washington, D. C. 

My office is in the Southern Building, at 15th and H, Northwest, 
in this city. 

I have been in that building at least twenty years. I have been 
a member of the Bar 22 years. 

Q. And you are a member of the Bar of other courts besides 
this District Court for the District of Columbia? A. Yes. 

Q. In what court are youa member of the Bar? A. [ama 
member of the Bar of the United States Supreme Court. _Iamamem- 
ber of the District Court of Maryland, and the lower courts in this jurisdiction, 
and higher court -- United States Court of Appeals. 

Q. Have you engaged in general practice over these twenty 
years that you have been a member of the Bar? A. Yes. 

Q. Has that practice covered both civil and criminal cases ? 

A. Yes. 
| Q. Mr. Chaifetz, did there come a time when you went and 
attended the Peckham trial, which occurred in 1952, where Mr. 


Offutt was acting as defense counsel for Doctor Peckham? A. Yes. 
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I went into the court room, Judge Holtzoff's courtroom, where that was being 
tried in the old court house, on two or three occasions during the week - - 

I think it was about two weeks that the trial took place; and in fact one of 
the reasons I went there is that Mr. Offutt had asked me to come in to 

see what the situation was, and to see what could be done, how he could get 
Out of getting into trouble with the Court, and at the same time defend- 

ing his client. 

Q. What advice did you give Mr. Offutt in that connection after you 
observed what was going on in court? A. After seeing the judge's attitude 
towards Mr. Offutt in a criminal case where it seemed to me fromthe 
judge's actions -- 

MR. TROXELL: I object to this. I don't think he is relating to 
the specific instance. It is very general. I took it from the Court's earlier 
ruling we were to relate our questions and answers to the specific exam- 
ples which have been -- 

THE COURT: Yes. That is the issue. That is all that is in 
issue. 

MR. MAGEE: I just want to make an observation. In this 
connection we have proferred this sort of evidence before in our proffer. 
The Court of Appeals ruled that the evidence described in our proffer 
is admissible where the attorney went to another attorney and sought 
his advice, and they held that the evidence which we proferred in this re- 
gard, I submit, is admissible and this attorney is stating circumstances, 
only briefly, for Your Honor, and then what he told Mr. Offutt to do, 
which I submit is in accordance with the proffer which we made, and which 
the Court of Appeals upheld was admissible. 

THE COURT: The Court of Appeals also pointed out in its opinion 

that the trial court would be under the obligation to confine testi- 
mony and not allow it to be too extensive and would be obliged to take 
care that the case was not presented as a trial of the trial judge or 
of the United States Attorney who participated. 

MR. MAGEE: They made such a statement. But they said this 


concerning the proffer -- 
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THE COURT: I don't think the defendant should be tried for 
things that he did that are not in the specifications. 

MR. MAGEE: I agree with Your Honor. 

THE COURT: I thought you would. I don't think evidence should be 
offered as to alleged misconduct of a judge or anybody else inthe 
case that doesn't have a bearing upon the specifications and charges 
against the defendant. 

Read the last question. I thought it was preliminary, and leading 
up to a specific thing and if it is I have no objection. 

(Question read. ) 

THE WITNESS: I told Mr. Offutt that even though the judge 
might not show him respect, it was his duty to respect the Court and 
it was also his duty to maintain and preserve the record of the judge’s 
conduct, his tone of voice, his actions and his facial expressions, to 
preserve the record for appeal, for the benefit of Doctor Peckham, 

who was on trial. 

BY MR. MAGEE: 


Q. Were you present in court on June 5 -- and it refers to 


Government Specifications appearing on page 172, 173, 174 and 175, 
which are metered pages 706, 707, 708 and 709, when Mr. Offutt 


was cross-examining a Mr. Christenson? A. I was present when he 


was cross-examining Mr. Christenson but I can't remember that it was 
June 5th or 6th. I know it was June of 1952. 
Q. Were you present when this situation took place, and I refer 
specifically to the record, starting at page 172 of the typed transcript: 
"Question (By Mr. Offutt) You started from some place 
on Georgia Avenue with Mary Lee Ott when you went to that 
hotel; isn't that right ? 
"Answer: That is right. 
"Question: At the time you went to the hotel you had in 
your mind that the abortion was going to take place, and you went 
there to aid it, didn’t you? 


"Answer: I went there to aid her. 
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"Question: In having a miscarriage? 

"Answer: Yes, I did. 

"Question: And you went there to assist her to have a 

212 miscarriage ? 

"Answer: I went there to assist her in any way I could. 

"Question: And you knew she wanted a miscarriage and wanted 
to get rid of this, didn't you? 

"Answer: Yes, I did. 

"Question: And you were going to help her to do it; isn't 
that right ? 

"Answer: Yes; that is true." 

Do you recall that situation, sir? A. In general terms, I do, be- 
cause I remember that Mr. Offutt was trying to show that this fellow 
Christenson had participated in procuring the alleged abortion and also 
that he was then actually a convict in jail and had been brought from the 
jail to the court to testify.. 

Q@. And when Mr. Offutt had him admit that he was going to help 
her in this abortion and help her produce a miscarriage, at that time 
didn't the judge jump into the case and didn't this happen: 

"The Court: Justa moment. Read the question to the 
witness. I want to make sure he understands it." 

And then Mr. Offutt said: 'tHe has not said he didn't." 

213 "The Court: I think the witness is entitled to be protected. 
"Mr. Offutt: I certainly think this defendant is entitled to 
be protected. 
"The Court: Read the question to the witness. 
"Mr. Offutt: I object to this interruption, Your Honor, at this 
critical stage." 

Now, were you present when that occurred? A. Yes, I was. 

Q. What was the effect of this interruption by the Court at that 
critical phase in the testimony that occurred at that time in your opinion 
as an observer and as a Skilled trial attorney? A. It was prejudicial to 
Doctor Peckham because of the fact that the strength of that admission 
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was weakened by the interposition of the Court. 

Q. Didn't the Court continue and didn't he let the witness there- 
after give a long explanation of what he meant by helping in this abortion 
to take away the sting of that admission? A. I remember Judge 
Holtzoff saying he would not permit Mr. Offutt to besmirch the witness 
by asking this type of question. 

214 Q. Didn't this occur, and I read further from page 173: 

"The Court: Justa moment. The Court is going to perform 
its duty without interference from counsel. Read the question" 

and the reporter, reading the question again: 

"Then you knew she wanted a miscarriage and she wanted to 
get rid of this, didn’t you?" 

The reporter, still reading: 

"Answer: Yes, I did. 

The reporter, still reading the question: 

"Question: And you were ready to help her do it; isn't that 
right ? 

"Answer; Yes, that is true." 

Then, after that question was read, didn’t the Court interject 
itself again into this critical situation and didn't this occur: 

"The Court: Did you understand the question? The 
question was whether you were going to help her get rid of the 
baby " and then the witness replied: 

"Well, I didn't go there to help her get rid of the baby, no. 
I went there because I knew she was going to need help. If 
anything went wrong, somebody would have to be there. She 
had to -- she could not go through it alone." 

215 You were there when that instance occurred? A. That is right. 

Q. What, in your opinion, as a lawyer, was the effect of bringing 
out that kind of an explanation by the Court after Mr. Offutt had gotten 
the witness to admit he was going to participate ina crime? A. It 
appeared that the Court was acting as part of the prosecution and he 


was giving what you might call hints to the witness to change his answer 
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and to get out of that admission that he had made that he had participated 
in procuring the alleged abortion. 

Q. Did Mr. Offutt immediately thereafter, make a motion for 
a mistrial based upon this interjection of the Court into the cross- 
examination at this critical stage? A. Mr. Offutt moved for a mistrial 
on several occasions while I was there. 

Q. Did he also point out for the record that he objected to the 
court helping the witness after he had gotten into the critical stage on 
cross-examination? A. Yes. Because even when the District Attorney 
had finished his examination the Court would then ask additional questions 
that were calculated to help the prosecution. 

Q. And, as you observed that situation, as atrial attorney, did 

you see Mr. Offutt do anything discourteous to the Court when he -- 
A. He merely objected to the Court's interference with his cross-examina- 
tion? He explained to the Court that it was his duty as defense counsel in 
the case, with all due respect to the Court, to set forth in the record 
what the judge’s actions are, his facial expression and so forth, as laid down 
by the Court of Appeals in several cases which had been decided prior to 
that time. 

Q. In that very connection, had you discussed with Mr. Offutt 
what you considered to be the way to make this type of objection when 
Situations like this occurred during the course of the Peckham trial? 
A. We had discussed it and it was a very hard situation, and I told him I 
wouldn't like to be in it myself, but I didn't, know what to do at that stage of 
the case, because it was just one of those situations that was too far gone 
and it looked like it would continue throughout the trial. 

I couldn't tell him just how to handle the situation any more, except 
to do the best he could. 

Q. Did you indicate that you still felt he ought to continue to make 
objections where he thought prejudicial conduct came from the bench? 

A. There is no question of that. I still don't have any question at 
this time that it is the duty of counsel to do that. 


Q. During this discussion when the Court interjected itself into 
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the examination of this critical witness -- 

MR. TROXELL: I object to the form of the question. 

THE COURT: Yes. 

MR. MAGEE: I will reframe it. 

BY MR. MAGEE: 

Q. Will you please describe to his Honor the facial expressions 
and mannerisms and conduct of the trial judge when this particular 
instance occurred we are describing? A. When Mr. Offutt would try to 
explain his position to the Court, the judge had an angry 1ook on his 
face and he went up and raised himself, got out of his chair; to talk to Mr. 
Offutt, something like Iam doing now; and he seemed to be angry at Mr. 
Offutt’s making these objections and showing what he called disrespect to 
the Court. 

Q. In making his statements which I have read, in part, to you, 
did the judge do them in an ordinary tone of voice or did he raise the 
tone of his voice? A. It was ina raised voice and with an angry in- 
flection. 

218 Q. And when Mr. Offutt; at page 174, if Your. Honor please, metered 
number 708, objected in the following manner: 
"Mr. Offutt: I object to the Court helping the witness out 

and explaining something he did not explain. He can explain it, 

Your Honor" -- 

Did you hear this reply of the Court: 

"It is the Court's duty to protect witnesses against 

oppression." A. Yes. . 

Q. How was that statement made ? 

MR. TROXELL: I dont follow that answer. 

MR. MAGEE: "It is the court's duty to protectthe witnesses 
against oppression" -- page 175. 

THE COURT: You may answer. 

THE WITNESS: At that point, Judge Holtzoff had cooled off, I would 
say, and he was then explaining that it was his duty to protect witnesses. 

BY MR. MAGEE: 
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Q. What, in your opinion, was the effect of making that state- 


ment -- I will reframe that. 

Was that statement made so the jury could hear it? A. Oh, yes. 

Q. Where were you? A. I was sitting at the side of the court 
room within the enclosure for attorneys. 

Q. Did you consider that a statement like that made in the 
presence of the jury was prejudicial to the defendant's case and a basis 
for objection at that time ? 

MR. TROXELL: I object to that. 

THE COURT: I sustain it. 

MR. MAGEE: I merely offer to prove that he would so testify 
if permitted. 

BY MR. MAGEE: 

Q. Now, after Mr. Offutt made his motion on this occasion, I 
notice that this discussion was closed with this language: 

"Mr. Offutt: Thank you, sir; and my motion is denied, sir? 
"The Court: Yes. 
"Mr. Offutt: Thank you, sir." 

Would you please describe how Mr. Offutt made these statements ? 
A. Yes. 

Q. And how did he make them -- loudly or discourteously, in your 
opinion? A. No. At that point, Mr. Offutt was speaking in an ordinary 

conversational tone; just about as I am now. 

Q. Now, you were in court on other occasions; is that correct? 
A. Inthis case? 

Q. Yes. A. All together, two or three times. 

Q. Did you hear other objections made by Mr. Offutt concerning 
conduct of the judge? A. Yes. 

Q. I merely ask you, when he made those objections, how did he 
make them -- in respect to tones of voice and manner. A. He made 
them in what I consider to be a proper manner. 

Q. Was there anything discourteous coming from his conduct, 


physical movements that you could see at any time while you were in court? 
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A. None. 

Q. The tone or the language that he used in making these objec- 
tions -- was there anything objectionable to that? A. They were 
courteous; nothing wrong with them. 

MR. TROXELL: Is it your understanding that the Court has no right 
to examine a witness? 

THE WITNESS: The Court certainly has a right to examine a witness 
but when that examination is calculated to help one side, and it is 
steadily maintained throughout the course of a trial, then I think it is 
obvious it is a little bit more than just trying to bring the true facts out 
in the case. 

CROSS EXAMINATION 
BY MR. TROXELL: 

Q. Did you attend the entire trial? A.. I attended only on 
two or three occasions of a couple of hours each time, and the rest of the 
trial I read some transcripts from the record. 

Q. You read the whole transcript? A. Not the whole transcript. 

Q. You aren't acquainted with the entire course of the trial? 

A. I was not there from the beginning to the end. 

Q. When you use the words "steadily during the course of the trial", 
you didn't really mean that? A. I wouldn't say I didn't mean that. 
Because days would elapse between my first and second visit, and when I 
came back the second time, the same type of situation was going on. 

Q. Were you present from the very outset of the trial? A. No. 

Q Were you present when the discord between the attorney am the 
Court first started? A. I don't know when it first started. I was 
present when there was an argument between the Court and counsel. 

Q. So you weren't acquainted with the beginning of this thing ? 

A. No. 
Q. You don't know who started it? A. No. 
Q What is your understanding about the Court's duty to protect 


witnesses against unfair questions? A. I have found that most attorneys 


don't ask unfair questions. 
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Q. If an attorney does ask an unfair question, what is the 
Court's duty? A. I think that if counsel on the other side makes a 
proper objection, the Court should then rule onit. 

Q. Asa matter of fact, the Court could then ask a proper question, 
couldn't it? A. If it is so desired, or it could suggest to counsel to 
rephrase the question. 

Q. Did you notice when Mr. Magee was examining you, with every 
question he raised his hand with glasses in his hand? Did you notice 
that? A. Yes. 

Q: Is that a gesture? A. Some people gesticulate while talking, 
to emphasize what they are saying. 

Q. Asa matter of fact, you just raised your hand when you spoke. 
A. I just did that. 

Q. Is there any rule which prevents a judge from raising his 
hand when he says something? A. There are no such rules telling a judge 
what to do with his hand or feet or any other part of his anatomy. 

Q. When Mr. Magee was raising his hand with his glasses in them, 
when he asked these questions of you like this, that was a gesture, wasn't 
it?. A. Yes. 

Q. A sort of gesticulation, wasn't it? A. Yes. 

Q. Did you at any time see Judge Hoaltzoff get out of his chair during 
this trial? A. The way I showed you before -- he raised himself from 
his chair and bent over on the bench. 

Q. Did you ever sit in a chair and shift your weight 
ina chair? A. Yes. 

Q. Is there any rule which says a judge cannot shift his weight 
in a chair when he is sitting on the bench? A. Of course not. 

Q. Judges have bodies just like everybody else, that require shifting 
every now and then? A. But the action I saw was not a shifting of 


weight. 


Q. My question is concerning judges’ bodies shifting in a chair. 


A. They are just as human as everybody else. 


Q. Judges speak with voices, too, don't they? A. That is correct. 
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They have their own personality; their own temperament; just like 
everybody eise. 

Q. And judges, in speaking with their voices, speak as any other 
individuals speak, don't they? A. That is correct. 

Q. There is no rule in the law that you know of that prevents a 
judge from using his voice as his voice is, naturally? A. That is 
correct. 

Q. You mentioned in response to a question on direct that when 
Mr. Offutt completed his statement at this time, saying, "Thank you, 
sir; and my motion is denied, sir?" 

"The Court: Yes. 
225 "Mr. Offutt: Thank you sir." 

You recall that exact language, do you not? A. Substantially. 

Q. What did he say on the next page, substantially? A. I 
couldn't tell you that. 

Q. What did he say four pages before, substantially? A. I 
couldn't tell you. 

MR. MAGEE: This is improper. How could this gentleman know? 





THE WITNESS: I don't think you could answer what appears ten pages 
before that. 

THE COURT: Your reference to pages would add no assistance to 
him. He can't interpret your question. You will have to show the 
transcript to him or give him some idea of what is there and ask him - 
if he remembers it. 

MR. TROXELL: May it please the Court, I am testing the witness’ 
recollection. He recalls some language. I would like to test his 
recollection. 

THE COURT: If he doesn’t have the transcript -- although he 
said he had read some of the transcript, he can't answer by page reference 
as to what is on any page. 

MR. TROXELL: May I phrase the question this way: 

BY MR. TROXE LL: 
226 Q. What event occurred in the trial after Mr. Offutt said, 
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"Thank you, sir", the time you were questioned by counsel for Mr. 


Offutt ? A. I would say within a few minutes after that we adjourned 


for lunch. 

Q. How soon after that? A. Maybe in ten minutes. 

MR. TROXELL: If the Court please, may the record show that I have 
turned as far as page 203. That remark was on page 175 of the 
record. Even at 203 we hadn't adjourned for lunch. That is a distance of 
some 28 pages. 

BY MR. TROXELL: 

Q. Mr. Witness, what then occurred after the statement by Mr. 
Offutt, "Thank you, sir"? A. I can't give you the sequence of 
events. I couldn't tell you, for example, which witnesses testified ahead 
of the other ones or behind the other ones. [If you will refresh my 
memory as to any particular instance, I will try to tell you. 

Q. You were there another time? A. Yes. 

Q. Just how many times were youthere? A. Two, for sure; 
and possibly three. 

Q. When you say Mr. Offutt replied to the Court in a manner which 
you say was not offensive, are you thinking about his manner now or 
did you observe and now recall what he said on these occasions ? 

A. Mr. Offutt was on his feet and he was also holding his eyeglasses inone 
hand. There were times that Mr. Offutt would raise his voice after the 
judge had raised his voice, but still nothing more than forceful language 
but nothing disrespectful. 

Q. Did Mr. Offutt at any time raise his voice in the trial? 

A. Yes. 

Q. Did you observe the first day or so of the trial to get whether 
or not he raised his voice then? A. I couldn't tell you what day of the 
trial it was that I was there. Of course, I don't know what he did at 
that time. 

Q. Give us an example of the times Mr. Offutt raised his 
voice. A. On that occasion when the Court was trying to allegedly 
protect Christenson by getting him to change the answer, if possible, 
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or to minimize the effect of what he had admitted, when Mr. Offutt 
objected to that, the judge showed anger because Mr. Offutt was 
complaining about the conduct of the judge. Naturally, when Mr. Offutt 
then answered back, Judge Holtzoff it was louder than the ordinary tone 
of voice. 

Q. But Mr. Offutt did show anger toward the judge; is that 
correct? A. I didn't say that. I said the judge showed anger toward 
Mr. Offut. 

Q. What was Offutt's reaction? A. Mr. Offutt tried to explain on 
several occasions that it was his duty as defense counsel to make 
these objections, that he didn't want to make objections but he had to do 
it to protect the record. 

Q. Did you advise Offutt concerning the manner in which he should 
follow in the trial of this cause in the case against Peckham? A. In 
generalterms. Mr. Offutt had been consulting many other members of the 
Bar as to what to do about the situation that he had found himself in. 

I was one of them. 

Q. Iam not concerned about any conversations with other 
members of the Bar. Did he consult with you? A. There were some 
other lawyers present at the time. 

Q. Did you offer himsome advice? A. Yes, I did. 

Q. Did he follow your advice? A. I know that he made the ob- 
jections that it was his duty to make. SoI assume that he did follow the 
advice I had given him. 

Q. On those occasions when he reprimanded the Court for 
interrupting him -- 

MR. MAGEE: There is no indication that Mr. Offutt reprimanded 
the Court. He interposed an objection. 

THE COURT: Well, he protested. 

MR. MAGEE: Yes, sir. 

BY MR. TROXELL: 

Q. So, on such occasions of protest was he following your 

advice? A. I don't know that I advised him about every objection he 
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should make. I told him that as far as the Court's conduct and 
actions that were prejudicial to Doctor Peckham, that it was his 
duty to make the proper objections, but I couldn't anticipate everything 
that Mr. Offutt might object to, so I couldn't have told him all the ob- 
jections to make. 

MR. TROXELL: I have no further questions. 

| REDIRECT EXAMINATION 

BY MR. MAGEE: 

Q. I have a few questions on redirect. 

Mr. Chaifetz, counsel asked you something about anger of Mr. 
Offutt directed toward the judge. Did you ever see any evidence of 
anger directed by Mr. Offutt to the judge at any time while you were 
there? A. No. 

Q. As I understood your answer to counsel's questions, what 
anger you observed was exhibited by the judge to Mr. Offutt; is that 
correct? A. Yes. Mr. Offutt exhibited more surprise than anger 
that the judge would act that way, and so was I surprised. 

I have the highest regard for Judge Holtzoff. 

Q. When he raised his voice during this interruption by the judge 
during the examination of the Witness, felon Christenson -- 

MR. TROXELL: I object to the word "felon". He was waiting 
trial. 

THE COURT: Avoid that word. 

MR. MAGEE: Just to correct the record. He wasn't awaiting trial. 
He was sentenced and in jail at the time he was brought up. 

MR. TROXELL: I object to the use of the word, "felon 
Christenson." 

THE COURT: And your objection is sustained. I don't know what 
he was in jail for, and we are not concerned in this case what he was 
in jail for. 

BY MR. MAGEE: 
Q. When the instance occurred involving the witness Christenson, 


whom I think you have already testified was brought up to testify from 
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the jail, didn't you mention that on direct -- A. Yes. me 

Q. When Mr. Offutt raised the tone of his voice, was it done, in - 
your opinion, in anger or was it just done for emphasis or for some other - 
reason? A. It was not in anger but there is a natural tendency on the ee 
part of all people when they are spoken to in a harsh tone to answer 7 
with a like tone, or a louder tone than natural. Mr. Offutt just followed ¥ 
the natural instinct then. | 

Q. To you was any disrespect shown in following this natural instinct ‘ 


that you have just described? A. No. 

Q. Counsel mentioned the fact that when I take off my glasses it is | 
because of my vision, soI can see, that this was a gesticulation. Was 
my gesticulation comparable to the ones you saw the judge participate in 
by the judge in the Peckham trial the same, or different? A. They 
were different. 

232 Q. In what respect? A. You take the person's whole appearance 
into consideration and not just his arm. When a lawyer is talking with his 
hand just like that, emphasizing it, and doesn't appear to be angry in any 
way, you know that is not anger and that is his manner in speaking and 
emphasizing what he says. When you see a person not just with these 
gestures but in a loud, angry tone, and he gets red in the face to show 
that he is mad, then you don't determine that he is mad just because he is 
waving his hand but from his entire appearance and demeanor. 

Q. And the description you have given by being red and waving his 
hand and moving and rising from his seat, which you have already 
illustrated, that conduct came from the trial judge, directed against the 
defendant's attorney, Mr. Offutt? A. He was talking to Mr. Offutt 
at the time he did it. 

Q. I understood your testimony to be that Mr. Offutt did not 
respond in kind but remained respectful throughout this whole instance ? 
A. That is right. 

Q. And the other instances? A. That is right. I so advised him 
to continue being that way. 


233 Q. You saw no violations of your instructions while you were in 
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court, by Mr. Offutt; is that correct? A. That is correct. 

Q. And when Mr. Offutt took these objections and made these 
motions or made his objections to the Court, you being there and seeing 
them occur, did you feel as a lawyer they were justified under the cir- 
cumstances to protect his client ? 

MR. TROXELL: I object to that. 

THE COURT: That is getting into the field that I asked counsel 
to avoid. 

MR. MAGEE: I think it is proper. I won't pursue it. I offer it to 
prove that is his opinion. 

No further questions. 

THE COURT: That is all. 

(Witness left the stand. ) 
Thereupon 
JAMES F. BIRD 
was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 

234 Q. Mr. Bird, would you give us your full name, your home 
address and your place of business? A. James F. Bird, office 1054 
Washington Building. I reside at 3636 - 16th Street, Northwest. 

Q. Mr. Bird, you are a practicing attorney, are younot? A. Yes. 

Q. How long have you practiced before the courts of this area, 
sir? A. Since the year 1926. I was admitted here in 1923. I have prac- 
ticed about 30 years. 

Q. Your experience has covered both civil and criminal cases in 
various courts in the area? A. Yes; mostly civil. 

Q. Mr. Bird, did you have occasion to attend a trial in 1952 of a 
Doctor Peckham for abortion, in which Mr. Offutt was acting as his defense 
counsel? A. I was present in the court room during some proceedings 


for a short time; probably twenty to thirty minutes at that trial. 
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Q. Can you tell us whether it was near the end, or what portion 
of the trial were you there? A. I gathered that the trial had been under 


way for quite some time. In fact, I had seen newspaper accounts of it 


and I am quite sure that the case had been pretty well proceeded 
upon at the time I came through. 

Q. And on that occasion did you speak to Mr. Offutt when you 
were in the courthouse and witnessed the trial? A. Yes, I did. I 
believe it was on a Monday. I had come from the Motions Court 
through the criminal number 1, through the rails during a recess. The 
courtroom was pretty well filled. I came out into the spectators’ section, 
saw Mr. Offutt come in from the hallway. I spoke to him. 

Very shortly thereafter that the Court took up its business. Mr. 
Offutt was up at the table. I sat down about one of the second benches, 

I believe. It might have been the first or second. I don't remember 
too distinctly. 

Q. Did Mr. Offutt at that time intend to present a motion and proffer 
to the court? A. I will tell you all I know about this. 

While I was there, Mr. Offutt had a sheaf of papers in his hand 
and asked to present a motion. 

I understood, to the best of my recollection, it was a paper that 
had an affidavit attached. 

The Court instructed him that he couldn't file it, couldn't present 
it, and I think there was an offer made, asked to go to the bench. 

Mr. Offutt asked if he could make a tender of it for the purposes 
of showing on the record that he had made a tender of this paper, and, 

I think it was a motion -- I am not too distinct about that -- but Iam 
fairly certain it was a motion, called a motion. I didn't see it and didn't 
know anything about it. That was denied. 

Q. How was it denied? How did the Court act? A. The judge 
said he couldn't do it. I think he said he had been over that; he said he 
couldn't do it and refused him permission. 

Q. What was Mr. Offutt's attitude toward the Court during this 
proffer? A. Well, I would say this, that I have known Mr. Offutt for 
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fifteen years and he is right vigorous, was usually ruddy-complexioned. 

That morning he looked pallid. He looked that way as he came 
in the court room. I did notice that he was white, extraordinarily white. 
When he was up at the trial table, I thought he looked pretty limp. 

There was very little said. Mr. Offutt's voice was normal. 

It carried well. It was not loud. I didn't see any untoward 
conduct there on the part of anyone. 

The Court's tone of voice was right, I might say, brisk. But there 
was no untoward conduct on the part of anyone there. 

Mr. Offutt finally came back to the trial table and it looked to me 
as though they were fumbling around. I got up and went out. 

MR. MAGEE: Your witness. 

CROSS EXAMINATION 
BY MR. BECKER: 

Q. That was the only time at which you were at the trial? A. Cor- 
Fei, 

Q. I take it from what you said, testified, that you came at a recess? 
A. Yes. 

Q. And then other than this particular instance about this attempt 
to offer this paper, whatever it was, you saw nothing else at the trial? 
A. I saw nothing. 

Q. You were not present at any time when any witness was on the 
stand; is that right? A. I am not certain whether there was a witness 
on the stand. But there was no examination of any witness at that time. 

Q. Sir, in your experience in trial work; I believe you said you 
had been an attorney in this city since 1926; Have you ever had occasion 


to proffer some sort of a paper, let us use the term motion, and 


have it denied by the judge on the ground that it was too late-filed? I 


believe the proper expression is "filed out of time". A. I can't re- 
member any specific instances. I have had all kinds of rulings by courts. 
Q. You don't recall any time in which something was refused on 


the ground it was not timely-filed? A. I don't recall any at this time. 
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Q. Is it your understanding as a trial lawyer that when you have 
proffered something and the judge has refused it that that settles the 
matter at that time? A. Not necessarily. I think there is something 
that should be made very distinct. I might explain that. 

Q. I don't think it needs explanation. A. I think it is something 
that should not be left to any error or speculation. I think it is something 
that should be made definite, if a man wants to preserve his record. 

Q. Once a motion has been denied by the judge then it conceivably 
can be brought up again with exactly the same circumstances where the 
judge would perhaps more sharply deny the same motion? A. Not 
necessarily. Conditions can change. What would be improper at one. 

stage might become proper. I would not know. 

Q. Do you know what the affidavit was about? A. Idonot. I 
have no acquaintance with the case. 

Q. You have no knowledge as to whether or not that same paper 
or affidavit had been offered before, do you? A. Ido not. 

Q. You have no knowledge that assuming it had been offered 
before and refused by the judge, that the circumstances of the trial 
were exactly in the same posture? A. I have not. 

Q. In your trial experience, you have had occasions, have you 
not, to have bench conferences in jury trials? A. Yes. 

Q. And at a time in that bench conference have there not been 
instances where the judge said, "Return to the counsel table"? 

MR. MAGEE: This is completely outside the scope of the direct 
examination. 

THE WITNESS: I don't know what they say. They might say "That 
is all." 

MR. MAGEE: Just a minute-- 

MR. BECKER: I understood, inasmuch as he spoke of the character 
of the respondent and, in addition, spoke of his trial experience, I under- 


stood he was to be brought in as an expert or specialist. 
THE COURT: He was just describing the conditions during that 


20 or 30 minutes and he can not mention directions. 
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MR. BECKER: I will withdraw that question. 
BY MR. BECKER: 

Q. Have you appeared in criminal trials before Judge Holtzoff? 
A. I think so; yes; over in the old court; not over here. 

Q. Do you recall how many times? A. Not over twice, if any. 

I don't believe that I have tried any cases before him. I have tried very 
few criminal cases. 

Q. I know the question wasn't clear. I was speaking of trying 
cases before Judge Holtzoff. I know sometimes you appear before him 
inmotions and don't appear in trial. You don't know whether or not you 
have tried a criminal case before Judge Holtzoff? A. That is correct; 
I do not remember. 

MR. BECKER: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Bird, you have tried civil matters and presented motions 
and argued matters to Judge Holtzoff, have you not? A. Yes; many 
times. 

Q. What can you tell the Court about the judge's hearing? 

MR. TROXELL: I object to this. The Court's hearing has nothing 
to do with this case. I don't think it should be brought in this proceeding. 

MR. MAGEE: It can account for counsel having to raise his voice 
when the judge's hearing is bad. I think this witness knows that. 

MR, TROXELL: If this witness is a doctor of medicine and is 
qualified to testify about medical matters, all right. I don't think this 


witness should be permitted to testify about a judge's -- what he thinks 


is a disability. 

THE COURT: I think that objection is well taken. It will apply 
to the condition of the defendant. If it is pertinent to go into the state of 
health or condition of hearing or any other limitations of health, I think 
it should come from a competent authority, a medical authority. 

MR. MAGEE: My only thought is that people, from their everyday 


experience in trying cases, can certainly form a lay opinion, which has 
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been admissible in evidence in cases of this sort as to whether you have 
to raise your voice to make a judge understand you. That is all 
I am offereing this for. I think the witness can testify to it. 

MR. BECKER: I can't hear what Mr. Magee is saying. 

THE COURT: You have more hard of hearing-- 

MR. MAGEE: I was merely suggesting this, that there has been 
little evidence that Mr. Offutt raised the tone of his voice. I merely 
want to show by the witness that Judge Holtzoff does have difficulty 
hearing counsel, admonishes witnesses and counsel to keep their tone 
of voice up; can't hear them; and things of that sort. 

It is common practice in his court. 

MR. BECKER: I think we will renew our objection. I don't under- 
stand the last proffer. Am I to understand that if counsel is going to 
assert that only when Mr. Offutt raised his voice that Judge Holtzoff 
was able to understand him ? 

We still object to it. 

THE COURT: I take it that it is to be part of the defense that 
Judge Holizoff has some impairment of hearing which makes it neces- 
sary for counsel to speak louder than ordinarily ? 

MR. MAGEE: That is all. 

THE COURT: I don't think we want to get into that in this case. 

If in some specific instance there is testimony that the defendant spoke 
louder than usual because he thought the judge couldn't hear, that is one 
thing, but to ask witnesses generally what the reputation of Judge 
Holtzoff is as to hearing is going too far afield. 

MR. MAGEE: I will abide by Your Honor's ruling. I merely offer 
to prove that is his experience before the judge in cases which he 
presented. I won't pursue the matter any further. 

MR. TROXELL: I should like to note for the record that there 
were times when I could not hear this witness speak when he was testi- 


fying, particularly when he first answered the question regarding his 


name and where he practiced law. I had great difficulty hearing this 
witness myself. 
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THE COURT: Frequently it is necessary for courts to admonish 
witnesses and counsel to speak up and sometimes counsel have to ask 
the judge to speak louder. Those things do occur. 

MR. MAGEE: I think your testimony was that while you were 
there you saw no disrespect shown by Mr. Offutt to the Judge; is that 
correct ? 

MR. TROXELL: I object to the form of this question. This is 

testimony on the part of counsel. 

THE COURT: This is the kind of testimony that I had hoped we 
could avoid. 

MR. MAGEE: I will withdraw the question. I think he has testified 
to it already. 

THE COURT: Yes, I think so. 

MR. MAGEE: I have no further questions. 

(Witness left stand. ) 
THE COURT: We will adjourn at this time until 2:00 o'clock. 


(Whereupon, at 12:30 p.m., the trial recessed, to resume 


at 2:00 p.m., of the same day.) 
AFTERNOON SESSION 
2:00 p.m. 

THE CLERK: All witnesses who have not testified, retire to the 
witness room until called. 

MR, MAGEE: Call Mr. Jean Boardman. 

DEPUTY CLERK: Do you solemnly swear that the testimony you 
shall give this Court shall be the truth, the whole truth, and nothing but 
the truth, so help you God? 

MR. BOARDMAN; I do. 

Thereupon, 

JEAN M. BOARDMAN 
a witness called on behalf of the Defendant, having been duly Sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 
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Q. Mr. Boardman, would you please give us your full name, your 
residence and your place of business in Washington? A. My name is 
Jean M. Boardman. I reside at 1620 Webster Street, Northwest, 
Washington, D.C., I am an attorney at law, member of the Bar of this > 
Court. I maintain my office in Suite 910 Shoreham Building, Washington, 
D.C. 

Q. Mr. Boardman, please give us a little resume of your legal 
experience and when you were admitted to the bar. A. I was admitted 
to the bar in 1923. At that time I was secretary to Judge Hale, the 
Customs Court in New York, but took the bar examination here.. I 

started the private practice of law in the District of Columbia 
on January 2, 1924 and I continuously have been in private practice 
Since that time. 

Q. Have you tried civil and criminal cases in the course of your 
legal experience, Mr. Boardman? A. Almost continuously. I have 
tried hundreds perhaps of civil and criminal cases. 

Q. You have tried cases, you would say, before all of the present 
members of the Bench of this Court? A. I have tried cases before all 
the present members of this Court and every Judge who has been a 
Judge in this Court since I have been admitted to the bar. 

Q. Mr. Boardman, have you been active on our local bar associa- 
tion? A. Very active. 

Q. And you have held many committee positions? A. Of the 
Bar Association, yes, I have been on many committees, chairman of 
committees. 

Q. And you have also appeared in connection with proposed legis- 
lation in reformation of courts before various boards? A. On 
numerous occasions I have appeared before the Committees of Congress 
as the official representative of the Bar Association over a period of 


a great many years. 


Q. Mr. Boardman, you know the defendant in this case, Mr. 
Offutt, do you not? A. Ido. 
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Q. Have you ever been particularly associated with him in the 
practice of law in your past experience to any great extent? A. I 
don't quite understand that. He and I have never been on the same side 
of a case. 

Q. That is exactly what I am driving at. In other words, you 
have never been associated with Mr. Offutt in the practice of law in 
the District of Columbia as an associate or co-counsel? A. Now, I 
had better be accurate. I did represent his mother at one time, many 
years ago. Whether he participated in that or not, I can not recall. 

Q. Other than that, you have been on the opposite side? A. Op- 
posite side, that is right. 

Q. Are you in any way a close personal friend of Mr. Offutt's ? 
Do you associate with him at parties and things of that sort, Mr. Board- 
man? A. I have had no social association with Mr. Offutt except in a 
most limited way. 

Q. Would that be in connection with your bar activities? A. It 
might have been. To be specific, I think many years ago, probably 20 
years ago, I believe we were at the same night club one night together 

more or less by accident. I attended his wedding. I don't think 
of anything else. 

Q. So, you don’t consider yourself a close personal friend of 
Mr. Offutt, the defendant in this case in that sense of the word? A. No 
more than I do several hundred other lawyers at the bar. 

Q. You just know him from being a member of the bar? A. I 
got acquainted with him in the profession. 

Q. Mr. Boardman, you have become acquainted, have you not, 
with the trial of the case of the United States of America vs. Dr. 
Peckham which was tried in 1952 before this Honorable Court in which 
Mr. Offutt appeared as defense counsel; is that correct? A. I know 
considerable about it. 

Q. And did there come a time when you had the occasion to visit 
and watch the proceedings of that trial as it occurred in this District 
Court in 1952? A. There did come such a time. 
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Q. Would you please describe for us the occasion and how long 
you stayed in court on that day or days when you attended the Peckham 
trial. A. I first went in the room where the trial was being had, over 
in the old courtroom. The trial, I know, had been in progress for » 
sometime and I read accounts in the paper about it and, having business 
over at the courthouse which had been completed, I dropped in there. 

249 My best memory is I came in not long after the noon recess one 
day, the first day, and Iam quite sure that I stayed the remainder of 
that session until the Court recessed at the usual time late in the after- - 
noon. I was back there, I am Sure, on one other occasion after that 
and could have been several times more. My memory isn't altogether 
clear. I am certain I was there twice. 

Q. Possibly three times? A. Possibly three times. 

Q. In order to tie down the days when you were in court, were 
you in court the day there was discussion concerning the admissibility 
in evidence of Dr. Peckham's record concerning Mr. Offutt's mother? “ 
A. Yes, I remember that. That is one of the things that is very clear | 
in my mind. That was the first day I was there but I am not absolutely | 
certain. : 

Q. On that occasion were you thereuntil the end of the session 
that afternoon? A. Iam pretty sure I was. | 

Q. Regardless of what day that occurred in so far as the record : 


is concerned, would you please tell us whether, during the whole course ol 

of that day, you saw anything coming from the Respondent, Mr. Offutt, Se | 

which was in any way discourteous or loud in addressing the Court? | 

In other words, describe his conduct through that day, if you can, sir. “| 
250 MR. TROXELL: This is a leading question. I wish counsel would 


restrict himself to proper questions. 

MR. MAGEE: I have tied it down to June 11. This is the day on 
which one of the specifications is relied on. It appears starting on page 
803 and 1341 of the transcript. 

THE COURT: The witness may answer. 

THE WITNESS: Answering the several parts of your question, 
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Mr. Magee, I have no memory, andI am sure my memory is accurate 
on that, that Mr. Offutt on that occasion was in any manner discourteous 
to the Judge. He did not conduct himself in any manner that was im- 
proper. If there was any talk, it was the kind that I have come to 
accept as normal to the trial of a contested case and as to his general 
conduct, if your question went further, he seemed to me to be bewildered; 
hesitant, obsequious--in fact, I thought he was confused. 

MR. TROXELE: May I have that page? 

MR. MAGEE: The date of June 11, 1952, commencing at the top 
of page 803 and going to the bottom of that page. 

BY MR. MAGEE: 

Q. Now, Mr. Boardman, on this particular day, could you tell 
us, sir, what you observed about the conduct of the Trial Judge? A. I 
don't recall anything on that particular day, as happening that particular 

day, Mr. Magee. It might have and it might have been some other 
day. I mean, if you are thinking of anything unusual, I can't state any- 
thing specifically as occurring that day although it might have been that 
day. 

Q. Do you recall--give us your best recollection. Do you recall 
anything that you can tie on on this date; of course, I appreciate the 
fact that it was four years ago--that you can remember concerning 
either the Trial Judge or the prosecutor on this occasion ? 

MR. TROXELL: He has answered that about the Trial Judge. 

He can't recall. If this is repetitious, I object. 

MR. MAGEE: According to his best recollection, what he can 
testify about this particular day. 

THE COURT: He has answered. I understood you to say you had 
no specific recollection regarding the Trial Judge. You may answer 
the rest of the question. They ask now about the trial attorney. 

BY MR. MAGEE; 

Q. If you have a recollection, Mr. Boardman. A. WhatI am 

trying to make clear is that I do have a distinct recollection of some 


unusual things that occurred but I would not be positive that it was on 
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this day that you Say was the 11th. It could have been that day, though. 
Shall I state what it was on the assumption that it might have been that 
day? 
252 Q. If it is your best recollection on this occasion when you went 


in and you happen to tie it into this particular day; if that is your best 


recollection, I would like to ask for it. 

MR. TROXELL: I would like to get this question straight. The 
witness has said he can't recall whether it was this day. Counsel 
presses the question again. I submit the witness has answered the 
question. 

THE COURT: I suggest to counsel that you give the witness a 
lead as to what the record shows. 

MR. MAGEE: J shall do that. 

BY MR. MAGEE: 

Q. Mr. Boardman, I refer to the proceedings on June il, since 
they have been cited by the prosecution, and I read you from the record 
of what occurred and see if this refreshes your recollection as to what 
happened: 

"THE COURT: I think the question you are going to ask as 
you intimated, is irrelevant anyway. That is why I don't want to 
waste any more time by having the doctor's qualifications. 

"MR. OFFUTT: As who intimated? I didn't intimate any- 
thing, your Honor. 

“THE COURT: Yes, you did. Proceed now. 

"MR. OFFUTT: I didn't say it was irrelevant. 

"THE COURT: Proceed, now. 

"MR. MC LAUGHLIN: I will say his qualifications so far 
are sufficient as to answer the question. 

"THE COURT: Now if you want to ask his opinion about 
anything, you may ask it now. 

"MR. OFFUTT: I object to your Honor yelling at me and 
raising his voice. I have certainly conducted myself in a most 
respectful manner. 

"THE COURT: No, you have been the most discourteous 
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lawyer that ever appeared before me. 
"MR. OFFUTT: I say to your Honor my conduct is exemplary. 

I deny that. I deny that and say my conduct is exemplary right now, 

your Honor has been yelling at me and leaning forward and shaking 

your hand at me." 

Do you recall any such instance as that, Mr. Boardman? A. Now 
that you have read it, that sounds familiar to me, yes. 

Q. Would you please tell us what occurred and describe Mr. Offutt 
and the tone of the Judge and whether there were any raising or yelling of 
the Judge's voice on this occasion, sir? A. Mr. Magee, my best 
recollection is that Mr. Offutt was not doing anything that would have 
seemed abnormal. As far as Judge Holtzoff, I am conscious of the fact 
that Judge Holtzoff has a mannerism of being very loud at all times. 

Q. And, as between the two of them on this particular occasion, 
who would you say was speaking the loudest in this colloquy? A. I 
would say Judge Holtzoff was. 

Q. And on this particular occasion or, as I understand your 
testimony, you saw nothing in the way of tone of voice or mannerism 
coming from Mr. Offutt? 

MR. TROXELL: I object. This is testimony. I object to the 
form of the question. 

MR. MAGEE: I will reframe the question. 

BY MR. MAGEE: 

Q. Did Mr. Offutt do anything in your opinion which would lead 
the Judge to raise his voice in that fashion? A. My opinion is he did 
not. 

Q. Was there another instance in which you witnessed some con- 
duct coming from the prosecutor directed at Mr. Offutt? A. Yes. 

Q. Would you please tell us what that occasion was and what 
happened as far as your memory goes? A. Mr. Arthur McLaughlin 
was the Assistant District Attorney who was prosecuting the case and 
during the time I was there, while Mr. McLaughlin was cross-examining 


the defense witnesses, he made it his consistent practice to stand--the 


206 

courthouse was different over there--with his face facing the jury, with 
his profile to the witness and with his back to the counsel table, so that 
everybody at the counsel table which, over in that courtroom was right 
up below the clerk's desk, and went the whole length. His back was to 
every person at the counsel table, including Mr. Offutt and his client. 

And Mr. McLaughlin would address his questions to the witness 
but he would look at the jury with only a side of his face to the witness 
and there came a time after this had been going on a considerable time, 
that Mr. Offutt objected to Mr. McLaughlin standing in that manner, 
facing the jury with his back toward counsel table. Mr. Offutt said he 
was unable to hear his questions when he stood in that manner and he 
asked the Judge if he would make him stand around in some manner so 
that he, Mr. Offutt, would be able to understand his questions. And, 
at that point Mr. McLaughlin said in a very audible voice, heard by 
everyone in the courtroom, he said, "Ever since Mr. Offutt threatened 
to punch me in the nose I have stood this way." 

Whereupon, Mr. Offutt did jump up and said to his Honor, "Did 


you hear that, your Honor? Did you hear what he said about me?" And 
256 he objected. And nothing whatsoever was done by the Judge. He 
didn't do a thing about it. 
Q. In other words, the Judge gave no admonition to the prosecutor? 


A. According to my memory, and I think it is right, he gave none what- 


soever. 
Q. And your experience as a trial lawyer, when a remark like 
that comes from the prosecuting attorney, do you think it should be 
called to the attention of the Presiding Judge for his action? 
MR. TROXELL: I object. This comes within the provisions of 
the Court of Appeals decision. 
THE COURT: It comes within the request. I will say that I made-- 
I think it is embarrassing to counsel and not necessary and unwarranted 
to have them interpret or decide the propriety or impropriety. 
MR. MAGEE: [I will leave that to your Honor. I will withdraw 


that question of this witness. 
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BY MR. MAGEE: 
Q Mr. Boardman, were you in court on another occasion when 
Mr. Offutt was examing the mother, Mrs. Hodges, of the prosecuting 
witness, a Mrs. Ott, when Mrs. Ott was seated in the courtroom? 
A. No, I don't recall that. I could have been but I couldnt testify on 


that. I have no clear memory of that. 


257 Q. Now on the occasions when Mr. Offutt asked the Judge con- 


cerning Mr. McLaughlin, did you hear that comment? Describe to us 
the Judge's attitude at that time in response to Mr. Offutt's objection. 

Mr. TROXELL: Iobjecttothis. The Judge's attitude. What 
does he mean? 

THE COURT: I take it he means anything said or done by the 
Judge. 

MR. MAGEE: Yes, sir. What happened, if you remember it. 

THE WITNESS: My best recollection is that he ignored it, he 
didn't do anything. 

BY MR. MAGEE: 

Q. When Mr. Offutt called this situation concerning the prose- 
cuting attorney to the attention of the Court, would you please describe 
the manner in which he did it, whether it was discourteous, whether it 
was loud, whether it was boisterous, what you can give the Court in 
that connection? A. My memory is that when Mr. McLaughlin made 
that statement about Mr. Offutt having threatened to punch him in the 
nose that Mr. Offutt got up quickly--well, just what I said, ''Your Honor, 
did you hear that?'"' He said it in a fairly loud voice. I don't know how 
to characterize this. 

I have been a practicing lawyer for many years. I probably would 


258 have said it louder. That is all I can Say. 


Q. During the course, Mr. Boardman, of the Peckham trial, did 
you have any conversations with Mr. Offutt concerning the problem that 
he was in in placing into the record what ‘he considered to be misconduct 
of the Trial Judge and of the prosecutor in the Peckham case? A. Yes. 


I had several conversations with him. I remember something about the 
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necessity, under the Court of Appeals' ruling, that he had to put in the 
record his version of any attitude, gestures, tone of voice used by the 
Judge or the prosecutor. 
Q. You did have such conversation? A. Yes, I did. I specifically 
had a conversation with him about something else that I thought -- 
Q. Let's confine ourselves to the first problem. Did you give him, 


as an attorney who had been practicing for many years, your thoughts 


as to what he should do under those circumstances? A. Oh, yes. 
Q. What did you tell him you thought he should do under the cir- 


cumstances that you described where he felt misconduct coming from 


the Judge or prosecutor? A. I advised him in my opinion it was his 

duty to his client to get it into the record by stating specifically the 

nature of the conduct that he objected to which otherwise would not show 
259 in the record. 

Q. And in giving him that advice, did you refer him to any specific 
cases that had been decided by our Court of Appeals in that matter? 

A. Atthat time among practicing lawyers it was general knowledge 
about the decision of the Court of Appeals. Whether I actually gave him 
citations, I doubt it. I don't remember because it is one of those things 
among us practicing lawyers, we assume, take for granted, everybody 
knows. It was a matter of common conversation in those days. 

Q. Did you advise him to the effect that the conduct should be 
described at the time it occurred, rather than wait and put it in affi- 
davit form? A. It had to be done at the time. 

Q. If it wasn't done at the time, did you give an opinion as to 
what you thought the effect of that would be on the record? A. The best 
I can say is that I advised him my opinion, it had to be done, and had to 
be done then and there. That is the extent of my advice. 

Q. Now, you also had another discussion with Mr. Offutt con- 
cerning another aspect of the trial which you just touched upon briefly a 
minute ago. Will you please tell us what that was? A. One occasion 

260 when I was in the courtroom Judge Holtzoff, when Mr. Offutt was 


on his feet making an obj ection, ordered him to be seated and, according 
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to my best recollection, told him that, if he didn't sit down, he would 
have the Marshal put him down. That is my best recollection. It 
might have been a little bit more. That is my recollection. And Mr. 
Offutt did sit down. 

Following that occurrence, I talked to Mr. Offutt and I volunteered 
my advice about that. I told him that if any Judge ever ordered me to 
sit down while I was making what I thought was proper objection and 
said he would have the Marshal to sit me,down, from that time on during 
the trial, I would remain seated and would address all my remarks to the 
Judge, seated, rather than in a standing position that we lawyers assume 
as a matter of courtesy to the Court. That is what I told him I would 
do and recommend that he might do the same thing. 

Q. Now, with respect to this ruling which you heard, will you 
please describe to his Honor the attitude, the conduct of the Judge when 
he ordered, said he would order the Marshal to put Mr. Offutt in his 


seat? A. The Judge was very positive and spoke in a loud voice. 


261 Q. It was heard all over the room? A. Oh, sure. 


Q. You were seated beyond the jury? A. Yes. I was seated, 
most of the time I was inside the rail where the lawyers are, sometimes 
in the back. There isn't any question, there is no question at all about 
the audibility of that all over the courtroom. 

MR. MAGEE: That is all. 

CROSS EXAMINATION 
BY MR. TROXELL: 

Q. Your practice is mainly in the field of domestic relations, I 
take it? A. Largely. 

Q. How long has it been since you tried a criminal case. A. It 
is hard to say. It probably is five or six years. 

Q@. How many criminal cases have you tried in the last twenty 
years? I will limit it to the last ten years. A. In the last ten years, 
not many. Before that, a great many. 

Q. I take it that you attended this trial first on June 11, 1952? 
A. I have no memory of the date. If you all say that is the date that 
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occurred-- 

262 Q. Iam. reading from page 1341 as to which my friend adverted 
on this occasion concerning the question concerning the qualifications of 
the doctor to answer a certain question. I will read the page to you again. 
I will read part of the page: 

"THE COURT: I think the question you are going to ask as 
you intimated, is irrelevant anyway. That is why I don't want to 
waste any more time by having the doctor's qualifications. 

"MR. OFFUTT: As who intimated? I didn't intimate any- 
thing, your Honor. 

"THE COURT: Yes, you did. Proceed, now. 

"MR. OFFUTT: I didn't say it was irrelevant. 

"THE COURT: Proceed, now. 

"MR. MC LAUGHLIN: I will say his qualifications so far 
are Sufficient as to answer the question. 

"THE COURT: Now, if you want to ask his opinion about 
anything, you may ask it now. 

"MR. OFFUTT: I object to your Honor yelling at me and 
raising your voice. I have certainly conducted myself in a most 
respectful way. 

"THE COURT: No, you have been the most discourteous 
lawyer that has ever appeared before me. 

"MR. OFFUTT: I say to your Honor that my conduct is 
exemplary. I deny that. I deny that and I say my conduct is exem- 
plary right now. Your Honor has been yelling at me and leaning 
forward and shaking your hand at me." 

A. I think that was the first day that happened, on the first day. 

Q. For the record that is Wednesday, June 11, 1952, on page 
1341 of the record. This trial had been going for quite sometime, had 
it not? A. It is my understanding it had been. 

Q. In other words, there were 1,341 pages of testimony prior to 


this concerning prior activities in the trial? A. I wouldn't know any- 


thing about the pages of testimony. I knew the trial had been going on for 
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Sometime because I had read about it in the paper. 
Q. It had been going on for a couple of weeks, had it not? A. I 
wouldn't say it had or had not. I don't know. 
Q. So you weren't present when any difficulties first arose be- 
tween the Respondent Offutt and Judge Holtzoff? A. I was not present 


on any day prior to that first day. What happened before that, of course, 


I know nothing about, personally. 

Q. So you weren't acquainted with what started all this? A. No, 
sir. 

264 Q. Yet on the basis of that you advised this man to sit down if 

the Court told him to sit down? A. No, sir, I did not. It was not on the 
basis of that, either. It was on the basis of another occurrence that I 
advised him about staying seated. 

Q. On the basis of three occurrences which you observed, you 
advised this man to be discourteous to the Court by sitting down? A. 
No, sir. 

Q. What was your basis, then? <A. The basis was one appearance 
of the Judge ordering him to sit down while he was making objections 
and stating if he didn't, he would have the Marshal put him down. 
That, and that alone, is what I advised him about so far as being seated 
was concerned, 

Q. Yet, prior to that time, some 1314 pages of testimony-- 

MR. MAGEE: The witness says he knows nothing about the record. 
That is pure repetition. 

THE COURT: He merely made a statement. What is your question? 

MR. TROXELL: I will withdraw the question. 

BY MR. TROXELL: 
Q. Would you consider the basis for your information or the basis 
265 for your judgment or your advice, anything more than fragmentary? 

A. Concerning that one episode, I considered what occurred in my 
presence to be completely sufficient for the advice I gave him. That is 
exactly what I would have done. 


Q. And you testified Mr. McLaughlin was facing the jury when 
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asking the questions? A. Yes, Sir. 

Q. Have you observed other lawyers in their mannerisms in court 
from time totime? A. For 32 years I have observed thousands of 
lawyers in court. 

Q. Have you ever observed any two lawyers trying a law suit the 
same way? A. Not exactly the same way. 

Q. Have you ever observed any two lawyers standing the same 
way when interrogating a witness? A. Well, generally, yes. To 
pursue it to refinements, no. 

Q. Have you ever seen any other lawyer facing a jury when 
asking questions? A. Not in the manner Mr. McLaughlin did, never in 
my life. 

Q. Have you ever observed me trying acriminal case? A. I 
think I have. 

Q. Did you ever see me watching a jury while I was directing a 

266 question to the witness in about this position? A. I have no 
distinct memory of it, sir. I don't doubt you probably have, and I 
have seen you. I never saw you do what Mr. McLaughlin was doing or 
in any way remotely approaching it. 

Q. Have you ever faced a jury when asking a question? A. Oc- 
casionally, yes. 

Q. You don't try jury cases? A. Oh, yes, I have tried many. 

Q. Domestic relations matters are tried before a jury usually? 
A. Itry many other kinds of cases. 

Q. With reference to Mr. Offutt's specific language here, "I 
object to your Honor yelling at me and raising your voice. I have cer- 
tainly conducted myself in a most respectful way." You heard the 
colloquy going before that. What circumstances justified Mr. Offutt in 
Saying, "I object to your Honor yelling at me and raising your voice"? 
A. I don't know as I have testified about any justification. I did testify 


that Judge Holtzoff was using a loud tone of, voice. 


Q. Let me read the first part of that again. A. Yes. I heard you 
before. I do not have an independent recollection of all the details of 
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that. I do remember the occurrence. I don't remember all the details. 


267 


Q. Iwill read just a few lines of the colloquy before that. 

"MR. OFFUTT: I didn't say it was irrelevant. 

"THE COURT: Proceed now. 

"MR. MC LAUGHLIN: I will say his qualifications so far 
are sufficient as to answer the question. 

"THE COURT: Now if you want to ask his opinion about 
anything, you may ask it now. 

"MR. OFFUTT: I object to your Honor yelling at me and 
raising your voice. I have certainly conducted myself in a most 
respectful way." 

I take it there the Court tells him to go ahead and ask him a ques- 
tion. I will read it again. 

"Now, if you want to ask his opinion about anything, you 
may ask it now." 

Mr. Offutt says '' I object to your Honor yelling at me and raising 
your voice." 

MR. MAGEE: Is there a question pending ? 

MR. TROXELL: May I ask the question, sir? 

BY MR. TROXELL: 

Q. What justification would you see in Mr. Offutt making that 
statement immediately following the Court telling him to ask the ques- 
tion? A. What justification I see would be in the tone of voice and 


yelling. 


268 Q. Was this before or after you advised him to make his record 


for appeal? A. I can't recall. 

Q. This is the first time you saw the trial. Did you advise him 
before you saw the trial to make a record for appeal? A. It was during 
the course of the trial. 

Q. Was this before or after? A. I can't remember. I don't 
remember the order whatsoever that those things occurred. 

MR. TROXELL: I have no further questions. 

REDIRECT EXAMINATION 
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BY MR. MAGEE: 

Q. Mr. Boardman, notwithstanding the advice that you gave Mr. 
Offutt about what you would do, Mr. Offutt did not sit down and continue 
to address the Court from his seat as far as the situation developed 
thereafter? A. On the occasion the Judge ordered him to sit down, he . 
sat down but he didn't stay seated. He got up each time afterward. v 

Q. When he addressed the Court? A. Each time he addressed 
the Court, as far as my memory is concerned today, every time he got 
up and stood on his feet when he made his objections. 

Q. And did he respond to this loud tone of voice that the Judge 

269 addressed to him in equal terms or was his tone normal? 

MR. TROXELL: I object to the question. It implies a fact. 

THE COURT: I fear that counsel on both sides have misunderstood 
the testimony or do not understand it as I did. I understood this witness 
to say--and if lam wrong, please correct me, Mr. Boardman--that on 
that first occasion you did not observe anything unusual in the tone of 
voice. I am referring to your first visit to the courtroom. I under- 
stood you to Say as to tone of voice and conduct of the Judge and the 
attorney, it was not unusual to you? 

THE WITNESS: I didn't mean to say that and I don't believe I did 
your Honor. If I may try to make it clear. What I have tried to state 
was that I remember the first time I went there, I remember something 
that happened, the first day, which had to do with some records of the 
treatment to Mr. Offutt's mother. That identifies the first time I was 


in the room. I was there on one occasion, one other occasion and 





probably two other occasions. What I mean to Say is that there were . 
things that occurred that I now have related mostly or probably entirely. 
But Iam not certain just which day those things occurred on. I refused 
to say it happened on the first day I was there. It could have. I 

270 wouldn't take oath that it did. It could have happened on one of 
the other days. I do not have the chronology in mind after all this . 
length of time. It did happen in a period of a few days there, but the 
exact days they occurred on, I could not take oath. 
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BY MR. MAGEE: 

Q. It was in this area, but you could not say the day before or day 
after but your recollection is about the time these records were intro- 
duced in evidence that you recall these instances. A. That is right. 

Q. When these instances occurred, the question I put to you when 
you say in making his rulings, the Trial Judge raised his voice and 
yelled, did Mr. Offutt respond in kind? A. He did not when I was 
there, sir, quite the contrary. 

Q. What do you mean by "quite the contrary"? A. He was most 
obsequious. I don't want to go too far. He appeared to me to be in- 
timidated, bowing. 

RECROSS EXAMINATION 
BY MR. TROXELL: 

Q. Was he intimidated when he said to the Court, "I object to 
your Honor yelling at me and raising your voice. I have certainly con- 
ducted myself in the most respectful way."? A. My memory is that 
all the time that I was in there on those various days that Mr. Offutt-- 
they don't come in words--he was, if I can describe it, I do not know 

271 how far your Honor wants me to go+-he would stand up and he would 
bow. The only thing I can describe is he seemed to be most obsequious 
and was afraid he was going to do something wrong. 

Q. Was he being obsequious when he said, "I object to your Honor 
yelling at me and raising your voice. I have certainly conducted myself 
ina most respectful way.""? A. I have no specific picture of his con- 

R duct at that precise moment. Iam certain at no time that I was there 
4 was he forward or being rude. It was just the other way when I was 
there. These are the words he used but his mannerisms at that point 
were not out of line at all. The only time, to be utterly accurate, that 
he did something quickly, was when Mr. McLaughlin talked about being 
threatened to being punched in the nose. He did jump up then. 
. MR. TROXELL: I have no further questions. 

MR. MAGEE: No further questions. 

(Witness left the stand. ) 
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MR. MAGEE: Call Mr. Levine. 
Thereupon 
IRVING A. LEVINE 
was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined, and testified as follows: 
272 DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Levine, would you give us your name? A. Irving A. 
Levine. 

Q. Would you please give us your residence and your place of 
business? A. 2125 Seminary Road, Silver Spring, Maryland. 

Q. Tell us your profession. A. Attorney. 

Q. How long have you been a member of the Bar? A. About 
seven years. 

Q. And you have practiced before this court and other courts in 
the area? A. I have. 

Q. And you know of a trial known as the trial of United States 
versus Peckham, in which Mr. Offutt appeared in 1952 as defense 
counsel for Doctor Peckham, do you not? A. Ido. 

Q. Did you have occasion to attend that trial? A. Yes, I did. 

Q. Do you recall the instance at a time when the mother of the 
prosecuting witness, Mrs. Ott, by the name of Mrs. Hodges, was 
being examined by Mr. Offutt? A. Yes, Ido. 

273 Q. You were in court during that day? A. I was there at that 
time. 

Q. Will you tell us where the defendant Ott on that day was sitting; 
not the defendant, but the prosecuting witness Ott was sitting on that 
day in the courtroom? A. To the best of my recollection she was 
seated in the front of the court room. Whether she was in the front row 
of spectators or whether she was in front of the railing I do not recall. 

Q. In the front of the court room? A. Yes. 

Q. Was it near the Jury? <A. Yes. 

Q. Whether you heard it or not, was Mrs. Ott engaged in talking 
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at that time? A. I can't say whether she was actually engaged in 
talking. 

Q. During the course of the examination of Mrs. Ott by Mr. 
Offutt, did you observe anything unusual happening between Ott and 
Hodges at that time? A. Yes. I noticed a movement of the daughter, 
of the complaining witness' head. 

Q. By movement of the head, was that movement made after a 
question had been addressed to the witness by Mr. Offutt? A. To the 

274 best of my recollection, it was. 

Q@. What was the nature of the movement or movements of the 
head of the prosecuting witness Ott that you observed that day? A. I 
can't say whether it was a nodding of the head but it appeared to be from 
the rear. I was seated in the rear of the court room in the last row of 
seats. 

Q. To whom was she looking when she nodded her head? A. Well, 
it would be impossible for me to say whether she was looking at the wit- 
ness or not. I assumed that she was, but I don't know. 

Q. Would it be your best recollection that she was looking at 
the witness Hodges on the stand when she made these noddings of her 
head? 

MR. TROXELL: I object tothis. The witness has answered that 
question; he doesn't know. 

THE COURT: That is what I understood him to say, she was faced 
in that direction but he couldn't tell to whom she was looking. 

BY MR. MAGEE: 

Q. Was an ojection or was this situation then called to the at- 
tention of the Court by Mr. Offutt? A. It was. 

275 Q. What action, if any, did the Court take when the Court was 
told that the witness, that the prior witness Ott was nodding her head to 
the present witness on the stand, Mrs. Hodges? 

MR. BECKER: I object, on the ground that the record speaks for 
itself as to what occurred at that particular time of the trial. 

THE COURT: I take it you are not concerned about the words that 
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were spoken? 

MR. MAGEE: No, sir. I want to know the manner and conduct 
when the judge, when it was called to his attention by Mr. Offutt. 

THE COURT: He may answer. 

THE WITNESS: I can only describe what occurred by the fact that 
the judge received it with displeasure. 

BY MR. MAGEE: 

Q. Did the judge take any action to admonish Mrs. Ott not to 
signal her mother, who was on the stand, after this matter was called 
to his attention? 

MR. BECKER: Objection. There is no testimony here and there 
is nothing in the record to show that Mary Ott signaled to her mother when 





the mother was on the stand. This witness said he saw a nodding of the 
head but he said what the nodding was about-- 
276 THE COURT: Irecall that. His question is directed to the judge's 
action at that time. 
MR. MAGEE: Yes, sir. This occurs--this citation is page 25 
of the transcript, and page 431 of the record. 
THE COURT: He may answer. 
THE WITNESS: May I have the question read? 
THE COURT: Yes. 
(Question read. ) 
THE WITNESS: Not to my recollection. 
BY MR. MAGEE: 
Q. Now, I read to you, Mr. Levine, from page 25, metered page 
431 of the transcript the following: 
“BY MR. OF FUTT: 
"Q. Did you tell your daughter you heard any conversation 
she was having on the telephone? 
"MR. MC LAUGHLIN: I object to this, Your Honor. 
"THE COURT: Objection overruled. 
"MR. OFFUTT: If Your Honor please, I object to this wit- 
ness Ott. I call your Honor's attention she was nodding her head 
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forward. Your Honor, that is the very reason I object to Mrs. Ott 


being in the front row looking at the witness. 


288 "MR. MC LAUGHLIN: This is trying to be sensational, 

Your Honor. | 

"MR. OFFUTT: It is not sensational. 

"THE COURT: This is a public courtroom. 

"MR. OFFUTT: Now she is shaking her head the other way. 
"THE COURT: You must not cause any commotion, Mr. 

Offutt. You must behave yourself." 

Now, is that the instance which you remember occurred which you 
have testified to? A. It sounds like it. 

Q. I notice that there is language here about Mr. Offutt causing 
a commotion in the courtroom. Did Mr. Offutt cause any commotion 
when he brought this situation to the attention of the court? A. I ob- 
served no commotion. 

Q. And you yourself, I think have testified you saw her shaking 
her head before this matter was brought to the attention of the Court? 
A. Yes, I did. 

Q. By Mr. Offutt? A. Yes, I did. 

Q. So when he stated that fact to the Court as a basis for asking 
the Court's admonition to Ott it had in fact occurred and you saw it 
occur ? 

278 MR. TROXELL: I object to the form of this question. It is testi- 
mony by counsel. 

THE COURT: Yes; sustained. 

BY MR. MAGEE: 

Q. Atthe time Mr. Offutt, or shortly prior to the time of his 
making the objections to the Court, had the witness nodded her head? 
A. Would you repeat that? 

Q. Isaid, prior to Mr. Offutt's making this objection to the Court, 
had the witness; that is, the witness Ott, who was then seated near the 
jury, nodded her head. A. Yes. I noted it just before he made his 


objection. 
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Q. Mr. McLaughlin, the prosecutor at this time--this is still 
page 26, 432 of the record--made the statement that "I want to go on 
record that the defendant is trying to be sensational" and Mr. Offutt -. 
replied, "I am not trying to be sensational. I ask Your Honor to call 
upon the witness and keep the witness from nodding." 

"THE COURT: You are guilty of a serious breach of decorum. 

Please bear in mind the admonition I made at the bench. Pro- 

ceed." 

Now, I ask you, did Mr. Offutt do anything which was sensational 
in nature when he brought this situation to the attention of the Court at “ 

279 that time? 
MR. TROXELL: I object to that. I withdraw the objection. 
THE WITNESS: I did not feel that he did. 
BY MR. MAGEE: 

Q. And did you witness any serious breach of decorum by Mr. 
Offutt when he brought this to the attention of the Court for correction, 
sir? A. I did not. 

Q. I believe you have already testified that this whole matter was “ 
handled by the judge in what manner--what was your description of 
it? 

MR. BECKER: I think that has already been answered. 

MR. MAGEE: I will withdraw the question. 

BY MR. MAGEE: 

Q. Were you in court on any other occasions that you rememper, 
Mr. Levine? A. Iwas in the court room during that trial about four 
times, as I recall. % 

Q. During the course of your days in court, did you ever see 
Mr. Offutt raise his voice or be discourteous to the Court? A. I did 
not. 

280 Q. Did you ever see him do anything which you consider objec- 
tionable? A. I did not. ‘ 
MR. MAGEE: Your witness. 
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CROSS EXAMINATION 
BY MR. BECKER: 

Q. Have you ever been associated with Mr. Offutt in practice? 
A. TI have. 

Q. In what connection were you associated with him? A. Asa 
lawyer. 

Q. That is to say, that both of you represented the same client; 
is that right? A. On occasions, yes. 

Q. Were these occasions before or after Mr. Offutt appeared as 
defense attorney for Mr. Peckham? A. They were before. 

Q. Have you done it since? A. Ihave not. Just a minute; let 
me amend that. I think that we associated on one trial after this Peck- 
ham case in which we had participated before. The matter was pending 
for several years. I think it came to trial after the Peckham trial. 

Q. Have you tried any criminal cases before Judge Holtzoff? 

A. IT have not. 

Q. Have you tried any civil cases before Judge Holtzoff? A. I 

have. 


Q. On the occasion which you were talking about--by the way, do 
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you know an attorney, Jean Boardman? A. Yes, I do. 

Q. He appeared before you on the witness stand, did he not? 
A. Yes. 

Q. Did you see him when you came in the courtroom? A. I 
saw him enter the court room. 

Q. When you were on the stand and you became a witness on the 
stand, did you see Mr. Boardman in the courtroom? 

MR. MAGEE: I will stipulate he is here. He is sitting in the jury 
box. 

MR. BECKER: All right. 

BY MR. BECKER: 

Q. Mr. Witness, on the occasion which you spoke of in which 
Mary Ott was supposed to be nodding her head-- 

MR. MAGEE: I object to the form of the question. The witness 


didn't say he supposed it. He said he saw her. That is the same type 
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of question they are trying to try Mr. Offutt on. 

282 MR. BECKER: The record shows that the respondent asserted 
that the witness was nodding, that Mrs. Mary Ott was nodding her head. 
This witness said he saw a nodding of the head but didn't say he knew 
what direction. We are talking about that particular instance. 

BY MR. BECKER: 

Q. You remember that? A. Yes, I do. 

Q. Was that the time that you first came into the court room, 
that time? A. No. I believe I may have been there a few moments 
before the instance occurred. 

Q. Could you tell us any other unusual instance that occurred 
prior to that time; that is, when you were in court? A. I have no 
specific recollection of any untoward instances occurring any time. 

Q. Do you remember whether you were in court all the time since 
that particular witness on the stand? A. I don't believe I was there 
during the entire time that the witness was on the stand. 

Q. Do you remember if you were there when she first took the 
stand? A. I don't believe I was. 

283 Q. Do you recall the following interplay of conversation occurring-- 
page 422, same day, same witness--Mr. Offutt asked this question: 

"Before having a conversation with that lady, had you ever 
been told by anybody in connection with my office anything about 
the facts of this case? 

"MR. MC LAUGHLIN: I object to that. 

"THE COURT: Objection sustained." Do you recall 

that instance? 

A. Does the record show what witness was on the stand at that 
time ? 

Q. The same witness. That would be Mrs. Hodges, the mother, 
I believe, of Mary Ott. A. I may have been there but I have no 
specific recollection. 

Q. Maybe I can refresh your recollection by going back a little 
bit further. The same witness is on the stand. Mr. Offiitt asked this 
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question: 

"Was your daughter"-- 

This is the preceding page, page 421--I will read a little further: 

"When you arrived in Washington and went to 3009 Q Street, 
Northwest, what time did you get there, and what did you do? 

284 "MR. MC LAUGHLIN: Immaterial. 

“THE WITNESS: Sunday. 

"THE COURT: I don't know; this may be preliminary. 

"THE WITNESS: Sunday, around 11:00 I suppose. I just 
didn't notice the time, but it was Sunday around 11:00 o'clock, I 
believe. 

"BY MR. OFFUTT: 

"Q. Was your daughter there at thattime? A. No, not 
just when I arrived. 

"Q. The lady that runs the rooming house where she lived; 
the lady, I suppose you would call her. 

"Q. Did you have a conversation with that lady? Don't say 
what it was. 

"MR. MC LAUGHLIN: I object to this. This is immaterial. 

"THE COURT: Objection overruled. Just answer yes or no. 

"BY MR. OFFUTT: 

"Q. Did you have a conversation with her? Just answer 
yes or no, the Court said. A. Yes. 

285 "Q@. Before having a conversation with that lady had you ever 
been told by anybody in connection with my office anything about 
the facts of this case? 

"MR. MCLAUGHLIN: I object to that. 

"THE COURT: Objection sustained." 

Do you recall that instance? A. I have no specific recollection 


of being there at the time. It may have transpired and I don't recall it. 


I don't recall whether I was there at that time or not. 
Q. You couldn't say what the action of the judge was that prompted 
Mr. Offutt immediately after the judge sustained the objection to say, 
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"If Your Honor please, I object to Your Honor raising your hand and lean- 
ing forward and looking at the District Attorney before he makes an ob- 
jection"-- you don't recall that instance? A. No. Your last statement 


suggests to me that I was not there at that time. 
MR. BECKER: No further questions. 
MR. MAGEE: No further questions. 
(Witness left stand. ) 


* * * * * ae 


286 DAVID FILLMORE SMITH 


was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Smith, would you please give us your name, your address 
and your place of business? A. David Fillmore Smith, 927-15th Street, 
Northwest, Washington, D. C. 

Q. You are a practicing attorney, Mr. Smith? A. Yes. 

Q. How long have you been practicing law, sir? A. Since 
October 16, 1924, with the exception of, roughly, ten years in the United 
States Government Service. 

Q. Mr. Smith, have you had any official positions that you held 
during the course of your legal experience besides being engaged in the 


287 private practice of law? A. I was a hearing officer for the NLRB 


for about 19 months, presiding over labor trials throughout a large part 
of the United States and during the war I was principal attorney of the 
Alien Property Custodian in the Opinion Division; and also briefly first 
chief of the Claims Division. 

Q. And that was part of the Department of Justice here in Wash- 
ington? A. No. It was an independent agency at that time. 

Q. It has since been added to the Department of Justice; is that 
correct? A. Thatis right. After that, I was senior attorney of the 
United States Tariff Commission, and after that I was senior attorney for 


the Department of the Interior, War Relocation Authority; and my final 
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service with the government was that War Department sent me to 
Tokyo to defend Tojo, the former prime minister of Japan, in the Inter- 
national Military Trial which lasted about two years. 

Q. So, under assignment of the War Department you participated 
in the Tokyo trials, as they are known generally today; is that correct? 
A. Yes. And afterwards then argued it in the Supreme Court. 

Q. Is that in the course of your legal experience you have 

288 handled civil and criminal cases, have you not, Mr. Smith? 
A. That is correct. 

Q. And the Tokyo trials were criminal in that they were tried by 
an International Tribunal sitting in Tokyo? A. Called war crimes. 

Q. You know Mr. Offutt, who is the defendant in this case, do you 
not, Mr. Smith? A. I have known him for about fifteen years and only 
very well since about 1949. 

Q. And you and he have collaborated together on cases from time 
to time, have you not? A. I have written briefs in about a half dozen 
cases for him and some of them I argued on appeal. I still occasionally 
do some work for him in difficult matters, but it is very sparse nowa- 
days. 

Q. And you do that same type of work for other attorneys ona 
referral basis, do you not? A. Some of them, yes. 

Q. Mr. Smith, did there come a time when you attended the trial 
entitled "United States v. Doctor Henry L. Peckham", which was tried 
before this Honorable Court in 1952? A. I was present substantially 
all the time during that ten-day trial. I left on some sessions to go out 
in the hall for ten or fifteen minutes because of the atmosphere of that 
trial. 

289 Q. But you were in substantial attendance, as I understand your 


testimony, throughout the length of the trial, whatever the number of 


days it was; is that correct? A. That is correct. In addition to that, 


I have also read the complete transcript of the testimony of the trial, 
entirely, through, on at least two occasions. I had occasion to argue 
the motion for a new trial on behalf of Doctor Peckham, although I 
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wasn't counsel in the main trial. 
Q. So that you are familiar with the Peckham case and you were 
practically in attendance throughout its entire length before the District 


Court; is that correct? A. That is correct. 


Q. Mr. Smith, were you in court when Mr. Offutt commenced 


his cross-examination of the prosecuting witness, Mary Millicent Ott, 
which commenced on June 3, 1952? A. Yes. 

Q. And you recall at that time a ruling was made by Judge 
Holtzoff. I will indicate some of the questions and see if I can refresh 
your recollection on it, Mr. Smith. 

Commencing at the bottom of page 229: 

"MR. OFFUTT: Oh, well, I don't think that is an answer 
to my question." 
290 This is 229 of the metered transcript, and 166 of the citations, 
under Specification 1: 
"That is another way of answering it. 
"THE COURT: She may answer it in her own way. 
"MR. OFFUTT: Did you look at the records of your office ? 

Have you done that? A. I haven't done a thing to refresh my 

memory. 

"Q. Lam asking you if you knew what day of the week it was. 

"A. AsTIrecall, Doctor Peckham told me to come back ona 

Tuesday. As I made arrangements to go there on Tuesday, it had 

to be changed to Wednesday because I didn't have the money the 

first day I went there. 

"MR. OFFUTT: I suggest Iam entitled to a categorical 
answer. 

"MR. MC LAUGHLIN: That is responsive. 

"THE COURT: I think her answer is responsive. 

"MR. OFFUTT: All right. 

“BY MR. OFFUTT: 

"Q. What day of the week did you go there, can you tell us? 

"A. I went their Tuesday and Wednesday. 
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"Q. What was the second date you went there, Tuesday? 

"THE COURT: She said she went there Tuesday and 
Wednesday. 

"MR. OFFUTT: Iam asking her which was the second time 
she went, Tuesday or Wednesday. 

"THE WITNESS: In sequence, sir, the second time I was 
ever in his office? 

"MR. OFFUTT: I understood you to say"-- 

Interruption by the Court: 

"THE COURT: The Court will take judicial notice that 
Tuesday comes before Wednesday. 

"MR. OFFUTT: I know that, but did she go on the Wed- 
nesday following the first Tuesday? Was the Wednesday the first 
time, and I think I am entitled to have this examination without 
interruption. 

"THE COURT: That was not the question you asked. 

"MR. OFFUTT: What did your Honor rule? Is it answered? 

"THE COURT: I think you should reframe your question and 
make it more specific. 

"MR. OFFUTT: All right. I will do that, Your Honor." 
Now, I ask you when Mr. Offutt made these suggestions to the 


292 Court and the Court made these rulings, what can you tell us about 


Mr. Offutt's conduct as to whether it was boisterous, obnoxious, dis- 
courteous at the time he made this objection? A. It wasn't boisterous 
or discourteous in any sense. 

Q. At that time what was the attitude of the Court in making the 
rulings which I have read to you from this portion of the transcript? 

MR. TROXELL: I object to that question, the attitude of the 
Court. 

THE COURT: By the attitude, I take it id). meant the demeanor, 
what he did and what he said and what tone of voice? 

THE WITNESS: Well, Your Honor, I can't separate this specific 


instance from the totality of the trial. I have a very clear recollection 
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about the whole pattern of the thing. 

Judge Holtzoff's attitude in making these specific rulings is some- 
thing I can't answer. 

BY MR. MAGEE: 

Q. You were there, though, generally throughout this trial, 

were you not? A. I have already said I was. 
293 Q. While you can't relate each specific instance, can you tell the 


Court, this Honorable Court, and compare the attitude of Mr. Offutt and 


the Court as these instances occurred as best you recollect them? 
MR. TROXELL: What instances are we talking about? 
. MAGEE: We are talking about all of them. 
. TROXELL: If the Court please-- 
. MAGEE: I will go through them one by one. 
. TROXELL: We are confining ourselves to specific examples 
rather than generalities. 

THE COURT: The question is quite broad. 

MR. MAGEE: It is broad. As I understand the witness, he is not 
able--this is four years from the time this occurred--he is not able to 
relate each specific instance what the attitude was. I want to know what 
the general attitude was. 

THE COURT: I don't know any way for it. You will have to re- 
fresh his memory as to the instances that are alleged against the re- 
spondent. 

MR. MAGEE: That is what I am trying to do. 

THE COURT: And ask his memory about this. As to this instance 
to which his attention has been drawn he says he has no recollection of 
any unusual conduct. 

THE WITNESS: Your Honor, I didn't mean to Say it was absent. 

294 I mean I just don't relate things to any specific instance, except-- 

MR. MAGEE: Keep your voice up. 

THE WITNESS: -- except as to certain glaring things which 
happened at the trial. I could accurately describe all of those as well 


as the entire pattern. 
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THE COURT: The charges here against the respondent are spe- 
cific. There are just certain things happened, certain things that he 
did are alleged to be contempt of court. 

BY MR. MAGEE: 

Q. Iwill ask you this: If you don't recall what the judge's atti- 
tude was, do you have any recollection concerning Mr. Offutt's conduct 
on this particular occasion? As a matter of fact you may have already 
testified to it and I think you said it was in courteous tone. Am I correct? 
A. The whole thing is just a continuous pattern in my mind. To say 
what his conduct was while those specific questions and answers were, 
going back and forth between counsel and the Bench is something I can't 
answer. 

Q. Do you recall any occasion -- you recall no unusual conduct 


on this occasion coming from Mr. Offutt; would that be a fair statement? 


295 A. I don't recall any unusual conduct on the part of Mr. Offutt at 


any time during the ten-day trial. 

Q. Shortly after that, at page 181 of the typed transcript; page 
244 of the metered transcript, Mr. Offutt was examining the witness 
Ott by way of cross-examination. Do you recall the examination per- 
taining to her disorders while she was in the Mt. Alto Hospital with any 
degree of recollection, Mr. Smith? A. Yes. I remember it in gen- 
eral. 

Q. Do you recall this instance, then, in connection with that 
testimony--the Court, at page 181: 

"THE COURT: Now, Mr. Offutt, any difficulties that this 
witness had with her kidney, any treatment she may have had for 
kidney disorder is not relevant to the issues in this case. It is 
outside the proper scope of cross-examination because it does 
not bear on any matter brought out on direct examination, and if it 
bears on credibility, the extent of cross-examination as to credi- 
bility is within the control of the Court, and the Court is going to 
stop this line of inquiry at this time. 

"MR. OFFUTT: Well, it is for another reason. 
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"THE COURT: What is the other reason? 

"MR. OFFUTT: The other reason is that it is not brought 
in good faith, this prosecution. 

"MR. McLAUGHLIN: I object to that, if Your Honor please. 

"MR. OFFUTT: That is right; that is the basis of it. 

"THE COURT: You may not inquire in what you call the good 
faith of the prosecution. The only questions being tried now is 
whether the defendant committed the offense for which the grand 
jury indicted him. 

"MR. OFFUTT: I mean -- 

"THE COURT: You may not say another word in open court. 

"MR. OFFUTT: Oh, I thought you wanted the reason. 

"THE COURT: You may proceed. 

"MR. OFFUTT: It is more than that. I have other reasons. 

"THE COURT: You know perfectly well that statement should 
not have been made. Proceed." 

Does that refresh your recollection as to an instance that occurred 
when you were there, Mr. Smith? A. As far as Mr. Offutt is concerned, 
it makes no impression on me from the standpoint of any unusual conduct 

297 on the part of Mr. Offutt. I mean by unusual what an ordinary at- 
torney would do under the circumstances. 

Q. Was there anything you remember about his attitude or his 
tone or the way in which he presented his contentions at this time which 
could be considered as contemptuous to the Court, in your opinion? 

A. None whatever. 
Q. And still, continuing during the examination of the Witness 


Ott, there is an instance which appears, gentlemen, on page 199 and 
200 and 201 of the typed pages, 262 to 263 and 264 of the metered pages. 
This is during the cross-examination by Mr. Offutt of Mrs. Ott: 

“THE COURT: Objection sustained. 

"I am going to remind counsel once more that cross examin- 


ation must be limited to matters concerning which the witness was 


interrogated on direct examination, or it may go to credibility. 
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And as to credibility, that is also subject to the control of the 
Court. No other matters may be inquired into on cross examina- 
tion. 
"BY MR. OFFUTT: 

"Q. After you agreed on the two fifty you say you went back 
to Dr. Peckham and told him you couldn't afford to pay the $250, 
isn't that right? A. I went back and told him that I didn't have 
the money. 

"Q. Didn't you testify that you told him you couldn't afford 
to pay it? 

"THE COURT: Well, now, we are not going to quibble over 
words. Proceed. 

"MR. OFFUTT: All right. 

"BY MR. OFFUTT: 

"Q@. When you went back you said that he agreed to it for 
$150, isn't that right? A. Yes. 

"Q. And you only had $80 at thattime? A. Yes, Sir. 

"Q. Was Mr. Christianson with you that time? A. Do you 
mean was he present with me in the house? 

"@. Did he go along with you part of the visit, part of the 
trip, at that time? A. I have already told you he was in the 
Miami Grille on Georgia Avenue. 

"Q. That was the time you went back for the second time, 
wasn't it? 

"THE COURT: Now, you have been all over this. Iam not 
going to permit you to go over the same ground more than once. 

"MR. OF FUTT: I haven't been over the third trip, the one 
she is talking about now. 

"THE COURT: You have been over that. 

"MR. OFFUTT: This is another question. 

"THE WITNESS: You just asked me when we decided on the 
money. 

"MR. OFFUTT: Justa moment. Listen to that, Your 


232 

Honor. I ask you to admonish the witness. 

"THE COURT: Just a moment. You have no right to address 
the Court that way. You have no right to say to the Court, ‘Listen 
to that, Your Honor.' 

Now, Mr. Smith, does that stir any recollections into your mind 
as to this course of colloquy between the Court and Mr. Offutt? A. It 
doesn't stand in my mind, aside from the whole pattern. 

Q. Do you recall during the cross-examination of Mrs. Ott by 
Mr. Offutt any unusual conduct coming from him directed to the trial 
judge? A. None whatever; except this must be said, that throughout 
the trial, Judge Holtzoff displayed a fiery temperament toward Mr. 

300 Offutt, was racing him all the time through the examination of 
witnesses and it seemed to me to be what might be described an antag- 
onism in personalities between the defense counsel and the trial judge. 
In other words, the trial judge moved quicker than the defense counsel. 

MR. TROXELL: I move his whole answer be stricken. I think it 
transgresses the ruling of the Court. He is characterizing the judge in 
general. I think counsel recalls the court's direction at the outset of the 
proceeding. I don't feel it is a proper answer and I don't think it isa 
proper question. 

MR. MAGEE: That is part of the proffer of proof which the Court 
of Appeals said we could specifically prove. 

THE COURT: The problem is this: I had hoped that we could 
avoid going through this whole record. 

MR. MAGEE: Yes, sir. 

THE COURT: The charges against the respondent are specific 
and you asked for a bill of particulars and citations and it was supplied. 

Now this case is being tried again to show to this Court what the 
provocation was, if any, for those specific acts. Now, this is a general 
statement against the attitude of the judge, of the whole proceeding. It 
has been made and the Court will allow it to remain. But I hope that 


301 counsel and witnesses will avoid that kind of testimony because it 


is too broad and too general. 
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MR. MAGEE: Iam trying, Your Honor, to follow Your Honor's 
admonition. I am specifically calling his attention to the specifications 
to see if I can get a definite recollection from this witness as to what 
occurred at that time. I will try to confine him that way. 

THE COURT: Very well. I will say to counsel representing the 
Court that such testimony will be considered and applied to the specific 
charges only. 

THE WITNESS: May I say to Your Honor I had not completed the 
answer? I understand I am not to go into it any further. 

MR. MAGEE: We can proceed to another question to make it more 
specific, in view of his Honor's admonition. 

BY MR. MAGEE: 

Q. Do you recollect the time when Mr. Offutt was cross-examining 
Mrs. Ott which dealt with the questions with whether or not she could see 
through a closed door of her room? A. I remember something like that. 

Q. So, I call your attention to what occurred at page 232 of the 
printed transcript, at page 295-296 of the metered transcript, and ask you 

302 if you can recall this instance, commencing at the top of the page: 

"Q. The question was, on page 5l: 

'"Did you see the defendant Peckham in your room on that 
morning ?' 

"And you answered: 

""Yes, sir. The door was open and I was unable to move, 
so--' 

"And Mr. McLaughlin asked you another question. 

"Ts it still your testimony now, according to your recollec- 
tion, that you were lying there in bed, with the door open, after 
having an abortion performed, and the foetus passed, and let 
George leave the room? 

"THE COURT: Justa moment. Don't make a speech; just 
ask a Single question without all those circumstances. You have 
a right to ask whether the door was open or unlocked and she was 


lying in bed. 
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"MR. OFFUTT: She has already said that. 

"THE COURT: Then do not argue with her. 

"MR. OFFUTT: I will withdraw the question, Your Honor, 
in view of that. 

"THE COURT: Do you mean the door was open or do you 
mean it was closed and unlocked? 

"THE WITNESS: Unlocked -- closed. 

303 "THE COURT: Closed and unlocked. 

"MR. OFFUTT: Now, I object to the Court interceding when 

I withdraw the question, after the Court-- 
"BY MR. OFFUTT: 

"Q. Now, then, Mrs. Ott, if you meant the door was un- 
locked, and not open, why, on Thursday, May 29, did you say, 
on page 51, in answer to this question: 

'’Did you see the defendant Peckham in your room on that 
morning? ‘Answer: Yes, sir. The door was open and I was 
unable to move, so--' 

"THE COURT: She just said that by 'open' she meant it was 
unlocked. 

"MR. OFFUTT: Your Honor, I submit I am entitled to ex- 
amine this witness without interference by the court. 

"THE COURT: No; in the first place, the matter is immateri- 
al, and in the second place, I think the matter has been sufficiently 
covered. 

"MR. OFFUTT: I object to the Court's comment and I object 
to the interruptions, Your Honor--may I do that for the record? 

"THE COURT: Your objection is noted on the record. 

304 "MR. OFFUTT: Thank you, sir.” 
Do you recall that instance? A. Yes, Ido. They were talking 
about a hotel door in the Harrington Hotel there. 
Q. At that phase of the testimony in the case, was it clearly es- 
tablished whether the door was opened or closed in view of her prior 


testimony? 
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MR. TROXELL: I object to this. It is a question of law. 
THE COURT: Yes. Sustained. 
BY MR. MAGEE: 

Q. With respect to Mr. Offutt's participation in this colloquy 
between the Court and Mr. Offutt, will you please describe his demeanor 
for this Court? A. There was nothing offensive about it. Of course, 
it wasn't a Sunday afternoon tea and brunch defending an abortion case. 
He was merely making his point as he went along. I saw nothing offen- 
sive whatsoever in anything he said to the Court. 

Q. Do you recall anything coming from the Court which might be 
considered provocation of any sort on this occasion, Mr. Smith, the 


Court's manner in handling the situation? A. That was continuous. 


Whether you pinpoint it to what you said from the record is something 
that I can't answer as to what the attitude of the judge was and his de- 


305 meanor was at the time those short questions and answers tran- 


spired. 

Q. Your best recollection is that during these colloquys there was 
continuous what from the court-- 

MR. TROXELL: I think he is transgressing the rule. 

MR. MAGEE: Iam not. 

THE COURT: I said to counsel that I thought you would have to take 
each specific item but in view of the witness' statement that he couldn't 
recall and relate any impressions to those specific charges, the Court 
allowed him to make his overall statement that at no time did he see any 
un-professional or untoward conduct on the part of the respondent. 

Then he went further and made a very broad statement about the 
conduct of the judge. So now I don't think it is necessary for you to go 
into the detail. That is all he can Say as to any of it, if I understand the 
witness. 

MR. MAGEE: Let me put it this way-- 

THE COURT: And the witness confirms that statement. 

MR. MAGEE: I just want to get the record clear on it, if I may. 

You have described what you consider to be the conduct of Mr. 
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Offutt and you have described the conduct of the judge. I think you said 
that according to your recollection it was continuous through these in- 
stances as far as you could relate it, and that as you remember the trial 
as it occurred; is that correct? 

THE WITNESS: The presiding judge, I am sorry to Say, was full 
of anger from the very beginning of that trial to the end of it, when he 
put Mr. Offutt in jail. There wasn't any let-up. The only let-up was 
the last two days of the trial when Judge Holtzoff seemed to have a better 
composure about the thing than he did before. It was obvious he was still 
angry the last two days of the trial. 

BY MR. MAGEE: 

Q. So, as I understand it, you saw nothing coming from Mr. Offutt 
during the entire time you were at the trial which could be considered 
from you as insolent, insulting, offensive or discourteous to the Court; 
is that it? 

MR. TROXELL: I object to that. That is testimony on the part 
of the attorney. 

THE COURT: He has testified to that. He has said so; not in those 
exact words, but in substance. 

MR. MAGEE: You didn't indicate in your direct examination that 
there were several instances which stood out in your mind illustrating 

307 this conduct of the judge and of Mr. Offutt; is that correct? 

THE WITNESS: That is right. 

BY MR. MAGEE: 


Q. Would you, for the benefit of the Court, tell us of those instances 


that you specifically remember bearing on this situation, that pertain 
to the specifications. A. Even during the examination of the jury on 
voir dire I could see Judge Holtzoff building up some temperament about 
Mr. Offutt's method of handling himself. He presented two or three mo- 
tions at the inception of the trial which the judge would not permit to be 
argued and very curtly disposed of. 

Q. That is not part of the specification. Do you recall a situation, 
to be specific, where the judge indicated at a bench conference that he 
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was going to have the marshal force Mr. Offutt back to the seat? A. I 
was never at the bench during that trial. 

Q. You don't recall such an instance? A. I recall an instance 
that Judge Holtzoff entirely left his chair. He leaned completely over 
the front rail of the bench and, ina sort of tirade, going that way at 
Mr. Offutt, he said he would have the Marshal stick a gag in his mouth, 
or some similar language. 

308 On another day, even though the record in the case doesn't show 
it, I distinctly heard Judge Holtzoff say to Mr. Offutt, say "You couldn't 
be as stupid as all of that." [I think that afterwards was denied by Judge 
Holtzoff that he made the statement. 

MR. TROXELL: I object to this. 

THE COURT: Sustained. 

MR. MAGEE: That is one of the specifications. 

THE COURT: This witness says there is nothing in the record 
to show it. 

MR. MAGEE: He said he heard the judge say it. 

THE COURT: I understood him to Say it is not in the record. 

MR. TROXELL: He Said it is not in the record. 

MR. MAGEE: You cited this section of the record in which the 
accusation was made. 

MR. TROXELL: I prefer not to argue with counsel in open court. 

BY MR. MAGEE: 

Q. Did you refer to a statement in which the court referred to a 
gag? A. Yes. Yes; I just testified to that. 

Q. When that statement was made, would you please tell his 
honor--you have indicated the judge waved his hand and shook it; is that 

309 correct? A. Oh, yes. 

Q. Would you describe the appearance of the judge and the tone of 
his voice when he made that statement to Mr. Offutt and whether it could 
be heard in the court room? A. The only way I can describe it is it 
was a wild tirade. I have never seen a man look more angry from a 


bench anywhere in the country. 
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Q. Now, with respect to Count 3, Charge 3 as it is characterized 
here, Mr. Smith--it deals with the asking witnesses questions by Mr. 
Offutt which had nofoundation. Did you assist Mr. Offutt during this 
trial and consult with him during the trial? A. Oh, yes. There were 
a half dozen occasions when Mr. Offutt came to me in a very distraught 
condition about things which were occurring in the trial and asked me 


fr my advice as to what to do. 


Q. Did that pertain to the method also in which he should make ob- 


jections to what he thought was misconduct coming from the judge? 
A. Yes. 

Q. What advice did you give Mr. Offutt concerning what should be 
done and how it should be handled? A. Both of us were familiar, of 
course, with what was going on from day to day. We got out two Court 
of Appeals decisions from our local court. One of them was Bilecci 
against the United States and the other one was Butler against the United 
States, in which Judge Holtzoff had presided, at both trials. 


310 MR. BECKER: Objection again. We had that same trouble before. 


It is immaterial what judge presided. 

MR. MAGEE: He is discussing what occurred. What do you want 
him to do, strike it? 

THE COURT: Were you objecting to the testimony? 

MR. BECKER: I was objecting to the testimony when the witness 
gets into business about what judge presided at a particular trial. 

THE COURT: Yes. It isn't material. 

BY MR. MAGEE: 

Q. Continue with the general advice that you gave Mr. Offutt. 
A. Both of those cases were reversed, as I recall it, particularly one 
of them because the trial judge refused to allow counsel to state into 
the record objection to the tone of voice, mannerisms and gestures of 
the judge during a jury trial. 

After reading those decisions, I told Mr. Offutt that he had a duty 


to make these objections of record. Otherwise they could never be re- 


311 viewed in any other way, and preferably he should make them 
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at the bench, out of the hearing of the jury. While we were talking about 


that, both of us knew that repeatedly Judge Holtzoff had refused him per- 
mission to come to the bench. 

So, I told him in those circumstances the judge wouldn't let him 
come to the bench and state it out of the presence of the jury, he hada 
duty to stand his ground and state it from the floor of the court. 

Q. Now, with respect to this particular question--it pertains to 
Charge 3, dealing with prejudicial questions, --at page 99-101 of the 
record appears a statement; question, reading: 

"By the way, when were you arrested in this case''-- 

And then it was directed to the witness Ott, who was the chief 
prosecution witness. Were you present at the time that question was 
asked? A. Yes, I was. 

Q. Had you discussed with Mr. Offutt the basis on which that ques- 
tion was to be asked before it was asked? A. No, I wasn't. -- except 
I had been familiar with the difficulties of uncovering evidence in this 
case, particularly with respect to the background of the Ott woman and 

312 two men who had lived with her, and the difficulty they had in bring- 
ing the mother of the Ott woman down here with some possible testimony 
that she might give that had relevance. Offutt} 

There was also the added fact; Mr. Ott/undertook the defense of this 
case only some three or four days before the trial began. It was apparent 
to me that he wasn't well equipped to go in this trial as he might have 
been had he had more time. 

Q. Do you have any independent recollection concerning the fram- 
ing of that question than the way it appeared in the record, Mr. Smith? 
The record read this way, and I read it to you--this is page 99, transcript 
page 156; question by Mr. Offutt: 

"Q. By the way, when were you first arrested in connection 
with this case?" 

Do you have an independent recollection as to whether that is a 
correct reproduction of the question as put by Mr. Offutt to the witness? 


A. My recollection was that he asked whether, or 'Were you arrested 
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in connection with this case", and the time Mr. Offutt asked those ques- 
tions, the man was in a terrible state of agitation. The whole effect of 
it was, to use the language of the street, was as though the Court was 
wiping the floor up with him and he was obviously rattled. 

als Q. Asa matter of fact, at page 100, the Court ruled that he had 
a right to ask if she had been arrested, as a culmination of this agitation 
about the form of the question? A. I would rather you refer to the 


record, because, after more than four years, while that record isn't 


perfect, at the time I read it four years ago I read it, noticed some 


inaccuracies in it, but that record is substantially accurate. 

Q. Your recollection of this particular record is, as you have 
described it to the Court; is that correct? A. That is correct. 

Q. Do you recall Mr. Offutt's cross-examination of Mrs. Ott 
when he discussed with her whether or not she herself had endeavored 
to cause an abortion upon herself through the use of some sort of a 
catheter tube? In that connection, I am referring to 260-W of the rec- 
ord, metered page 348. A. Irecall that and I think it was also a re- 
ference in there to the use of castor oil. 

Q. In connection with this question, do you know of any informa- 
tion that was in the possession of Mr. Offutt which tended to show that 
this woman had attempted to commit abortion on herself by the use of 
atube? A. My recollection is that one of the hospital records that 

314 we got hold of during the trial before it was ever known in court 
had some indication along that line. 

Q. So your recollection is that in the hospital record itself there 
is an indication that this woman had attempted abortion through the use 
of atube? A. I don't know whether it related to this particular one 
or a prior abortion. 

Q. To one of the abortions involved in the case? A. That is 
right. What they were trying to show is, she knew about how to go 
about it without a doctor. 

Q. Did you also come across a history of past abortions involving 


this woman prior to the ones that were involved in this case showing 
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she had experience in this field? 

MR. TROXELL: I object to this. We are going far afield. 

MR. MAGEE: This goes to foundation for asking these questions. 

THE COURT: The Court ruled that was not pertinent. He ex- 
cluded this, the testimony of the prior years. 

MR. MAGEE: Iam only showing they had this information to 
show their good faith in asking if she did it this time, to show she had 
experience in the field. That is all. I am not going to go into merits, 
demerits of what she did to herself in these prior abortions. I think 

SLO this Court should know whether this woman was experienced 
in this field when we have indications from the hospital records that she 
committed abortion herself, coupled with her prior experience in the 
field. It goes to whether there was a foundation for the question. That 
is all Iam asking the Court. 

MR. TROXELL: We are not trying Mary Ott. We are trying 
Dorsey Offutt. My friend, I think, is trying to try Mary Ott. I don't 
think it is proper. 

THE COURT: I don't see any reason here to show that the re- 
spondent had information supporting a question which the Court ruled 
irrelevant. 

MR. MAGEE: They have cited it as an instance of contempt. I 
consider it irrelevant. Nevertheless they are relying upon it and it is 
submitted to Your Honor. They have even got bench conferences sup- 
posing to support questions never gotten to the jury. 

MR. TROXELL: I agree with what my friend has said. I agree 
that appears in the excerpt. In the reference to it, the reference to it 
is the exclusion by Judge Holtzoff. Now we are attempting to open the 
field up again. 

MR. MAGEE: You withdraw this as a citation in support of Count 
3? 





MR. TROXELL: DoT have to answer that question? 
316 MR. MAGEE: I think we ought to know whether he relies on the 
citation which I have read, which appears at 260", at page 348, in 
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support of the charge that Mr. Offutt asked prejudicial questions with- 
out foundation. If he did, I think we are-entitled to know this informa- 


tion, because this is the foundation of the question. They are relying upon 


it in submitting it to Your Honor as a prejudicial question without founda- 


tion. I don't want to try Mary Ott but these gentlemen apparently want 
to. 

MR. TROXELL: I object to that. I think this record might approach 
the trial the respondent conducted if we permit statements like that to 
go in the record. I object to these gratuitous statements. I don't feel, 
in all honesty, that the Court should permit us to go that far afield in 
this proceeding. The question is, did Dorsey Offutt commit contempt? 

THE COURT: As to that specification, or those particular ques- 
tions about prior abortions, your charge is not that he had no information, 
but that it was irrelevant? 

MR. TROXELL: That is right. 

MR. MAGEE: That wouldn't fit this charge. This charge is very 
limited and restricted. Charge 3 reads in this fashion, "and it is based 
upon lack of foundation. " 

THE COURT: Excuse me. Let me interrupt. Rather than waste 

317 time on it he may answer what information he had that he knows 
of. I don't think it will make much difference but we will let him answer 
the question. Proceed. 

BY MR. MAGEE: 

Q. Would you please tell what information you and Mr. Offutt had 
concerning Mrs. Ott in this particular instance? A. One of the men 
who was living with the Ott woman at the time of this alleged abortion 
was a pharmacist's mate in the Navy, as I recall it. Of course, we 
could exercise some common sense as to what he knew about drugs. 
Aside from that, I don't recall anything else. I must make this explana- 
tion: I was not the trial counsel and I didn't go into it with the idea I 
was going to examine any witness in that case. 

Q. Was there any history of these prior abortions that you were 
familiar with prior to this instance which you discussed with Mr. Offutt, 
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Mr. Smith? 

MR. TROXELL: Mr. Smith has answered that question, and I 
don't think counsel should persist in putting the question. 

MR. MAGEE: I think the witness knows this. 

THE COURT: I think he has said he had no information. 

318 MR. MAGEE: Do you recall a discussion with Mr. Offutt per- 
taining to what information he had obtained from Doctor Kilpatrick as 
to whether or not this woman could commit abortion by herself prior 
to Doctor Kilpatrick taking the stand in this case? A. That question, 
doesn't refresh my recollection. If you can make it more specific, it 
might. 

BY MR. MAGEE: 

Q. Specifically, did Mr. Offutt tell you that he had talked to Doctor 
Kilpatrick in the presence of another attorney in asking the specific ques- 
tion prior to this trial as to whether or not Mrs. Ott could commit 
abortion on herself and he answered in the affirmative? A. I have no 
recollection. 

Q. I think you have indicated that you weren't the trial counsel 
and Mr. Offutt was acting as trial counsel. So, you don't know all the 
details in the preparation of the case; is that correct? A. Not per- 
fectly so that I would go in the trial with what I knew. I was there all 
the time and heard all the talk about the trial. 

Q. Now, with respect to questions: appearing at page 260-Z, metered 
page number 361 -- 261, metered page 352, which deals with the inser- 
tion of a tube by Mary Ott in herself, I think you have testified in connec- 

319 tion with prior citation that there was some information to that 
effect in the hospital record Mr. Offutt had obtained in this matter; is 
that correct ? 

MR. TROXELL: I object to the question. Counsel continues to 
testify. 

THE COURT: Let me comfort counsel, it appearing from the 





Court that the case is not being tried before a jury and this Court will 


not be influenced by any repetitious question. 
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MR. MAGEE: This is another citation. 

THE COURT: His answer is already in. 

MR. MAGEE: He did have such information, as I understand it. 

THE COURT: Yes. 

THE WITNESS: I didn't say that. I didn't say the hospital records 
had any reference to the insertion of a tube. It hada reference, as I 
recall it, to previous attempts at abortion, some of which were success- 
ful. 

MR. MAGEE: And this question of attempted abortion comes under 
discussion, Mr. Smith, at pages 313 and 314 of the record, metered 
page 550 and 551, in which an elevation of temperature of patient and 
possibility of abortion is discussed; in connection with that series of 
questions, would your answer be the same--the information Mr. Offutt 

320 had was some information obtained from this hospital record that 
you described? 

THE WITNESS: Yes, in general. His examination was to cover 
the whole circle around the possibilities of what might or probably did 
happen. I didn't see anything that went beyond that range. 

BY MR. MAGEE: 

Q. Now, in making this examination, did Mr. Offutt in conducting 
it use any obnoxious manner in asking these questions in the case? 

A. None whatever, except you must Say when counsel is being rushed 
and pushed by the Court that they can't go about asking questions with 
that calmness and deliberation that counsel ordinarily would when he 
is let alone by the Court. 

Q. The next citation in support of Charge 3 appears on the 
transcript of June 5, page 49, metered number 614. Here again they 
have under discussion the possibility of Mary Ott performing an abor- 
tion on herself. I assume that your answer in connection with these 
questions would be substantially the same as to the prior set dealing 
with this instance; is that correct? A. I don't know what the questions 
are. 

Q. Iwill read them to you again. These are by Mr. McLaughlin: 
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"Q. Did she, Doctor? A. Will you state it again? 
"Q. Did she later, while in the hospital, in your presence, 
state as to who the doctor was who performed the abortion on her? 
A. Yes. 
"Q@. And who did she state? A. Dr. Peckham. 
"Q. Doctor, at any time did you ever tell Mr. Offutt that 

Mary Ott, while in the hospital, used this nasal tube to try to 

perform an abortion upon herself by inserting it violently in to 

her vagina? A. No." 

Do you recall that answer? A. I recall that in general, yes. 

Q. And the basis for Mr. Offutt's questions heretofore pertaining 
to this, of Mrs. Ott, was based on the information you have already 
described to the Court; is that correct? <A. Yes. 

MR. TROXELL: May I inquire what information counsel has in 
mind? : 

MR. MAGEE: We will prove it specifically when the time comes. 

322 THE COURT: I take it it is the information obtained from hospital 
records; is that right? 

MR. MAGEE: Yes, sir. 

THE WITNESS: In part, Your Honor. The only other part I recall 
is her living with this pharmacist's mate. 

MR. MAGEE: Another citation given by the prosecution here 
appears at page 51, 52, 53, 54, 55, 56 and deals with recross examina- 
tion by Mr. Offutt of Doctor Kilpatrick, and it turns on the question 
of whether or not there was information in possession of Doctor Kil- 
patrick having to do with this woman throwing a tantrum in the hospital. 
Do you remember such an examination? 

THE WITNESS: Yes. 

BY MR. MAGEE: 
Q. Did you or Mr. Offutt have any information to the effect that 


this lady did throw a tantrum in the hospital at this time? A. I seem 


to remember that Mr. Offutt had some contact with the hospital or inside 
the hospital from which that information had been gleaned. 
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MR. TROXELL: Iam inclined to move any response by this wit- 
ness, "I seem to recall''--I move such an answer be stricken. I don't 
think our record should be burdened with a fuzzy recollection on the part 
of this witness. I take it he was some sort of investigator of some kind. 

323 THE COURT: If what he said occurred, it was hearsay. It was 
mere information. 

MR. MAGEE: On which they acted and asked questions. 

THE COURT: He doesn't know. It is not competent. It is hearsay 
of hearsay. 

MR. MAGEE: It is a little more than that, may I respectfully sub- 
mit to the Court. This case obviously was investigated by more than 
one person. The information comes into Mr. Offutt's office in various 
forms. Irrespective of whether they obtained it from hearsay, it cer- 
tainly could be the basis of asking questions of awitness who appears 
at the trial. 

It is information irrespective of the source, because everything 
you find out in the course of this kind of a case -- 

THE COURT: You are trying to prove that the respondent had in- 
formation to support that and you are offering the testimony of this wit- 
ness that he seems to remember the respondent got some information 
from somebody connected with Offutt. 

MR. MAGEE: Yes. 

THE COURT: It is pretty remote. 

324 MR. MAGEE: It is still testimony to that fact. 
THE COURT: He has testified to that and it may remain. Proceed. 
BY MR. MAGEE: 

Q. Do you recall an instance occurring during the cross-examina- 
tion by Mr. Offutt of the witness Christenson appearing at page 161 of 
the transcript, typed page 161, metered page 695, which had to do with 
whether he actually in fact was trying to induce her to have the baby 
and not of the abortion? A. Yes, I recall that. 

Q. During the course of that examination, this instance occurred: 

"Q. Did you ask her to have the baby? A. Yes, I did. 
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"Q. Did you ask her in the presence of the doctor when 
you went back? A. No, I did not. 

"Q. Why didn't you, if you wanted her to have the baby? 

A. I didn't think the doctor would try to convince her to have a 

baby. 

"Q. As a matter of fact, you did not try to convince her to 
have the baby at all; isn't that right? A. No, that is not true. 

325 I tried it all the time. 

"Q. Didn't you know that once before, from what she had -- 
didn't she tell you that once before she was to have a baby and she 
tried her best to stop from having a baby? A. No. 

"MR. McLAUGHLIN: I object, Your Honor. There is no 
such testimony. 

"THE COURT: Objection sustained. 

"MR. McLAUGHLIN: And I think my friend should be repri- 
manded. I object, your Honor. 

"THE COURT: Objection sustained, while on cross-examina- 
tion."" Do you recall that instance? A. Yes, I do. 

Q. Will you tell us, please, whether in asking these questions Mr. 
Offutt's tone was objectionable, mannerisms djectionable? 

THE COURT: The Court permitted your overall testimony as to 
this man's recollection. You can't hope to get anything more from this 
witness than what he said. 

MR. MAGEE: I did that to relieve counsel and the Court of the 

326 necessity of going over each detail. I will withdraw that question. 

BY MR. MAGEE: 

Q. Mr. Offutt stated, as part of a question -- page 161: 

"Didn't she tell you that once before she was to have a baby 
and she tried her best to stop from having a baby?" 

Didn't you and Mr. Offutt have specific information on that prior 
to the attempted abortion? A. I never discussed that with Mr. Offutt 


at any time. 


Q. You don't know what his information was as to that aspect of 





248 
the case was? A. No, I do not. 

Q. Do you recall an instance where Mr. Gale, the witness from 
the prison, was testifying, and Mr. Offutt was examining with respect-- 
it starts at page 401 of the printed transcript; 937 of the transcript-- 
pertaining to a letter which was addressed to her by the jail; do you re- 
call anything about that, pertaining to the Parole Board records ? 


A. Oh, yes, I remember that. 

Q. At the bench, Mr. Offutt offers proof that it was true that this 
woman was living with another man while she was holding herself out 

327 as the wife of still another man. Do you know whether Mr. Offutt 
had any information to support that offer made at the bench? A. Iam 
certain we had the information. Both of these men were living with the 
woman, admitted-- 

MR. TROXELL: I object. He said "I am certain we had that in- 
formation.’’ I object to such an answer. This man doesn't know. He 
can't answer the question categorically. The witness started to answer-- 
would the reporter read the answer, please? 

THE COURT: Yes. 

(Answer read.) 

MR. TROXELL: Your Honor, I don't feel an answer like that is 
at all responsive. I move it be stricken. 

MR. MAGEE: There was an offer of proof at the bench submitted 
as the basis for making objections-- These people knew this woman 
was living with them. They had the ladies at the trial and they actually 
testified to it. When you say you make a proffer to prove this was 
true -- 

THE COURT: Did you have specific information that you know that 
the respondent Offutt had about her living with the other men? 

328 THE WITNESS: Yes, Your Honor. That was talked about all the 
time. Both of these men took the witness stand and admitted the rela- 
tionship. 

THE COURT: Did that come after the questions which are charged 


without foundation? 
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MR. MAGEE: The question was at the bottom of transcript ref- 
erence 401: 

"MR. OFFUTT: Now, if the Court please, it will show that 

a letter was addressed to her asking her if she was the common 

law wife --" 

And that is as far as it got. 

THE COURT: What Iam asking is whether the testimony of these 
men that admitted in court that they had lived with her was prior to that 
part of the record. 

MR. MAGEE: If you will give me two minutes, I will check it 
from the index. One lady, Blanche Dobkin, was just before this wit- 
ness took the stand. The man, William Edward Jones, immediately 
followed Gale-- 

THE COURT: Well, it is not, in any event, information that was 
developed at the trial; that wasn't gone into as charged here against 
the respondent. 

The charge is that he asked questions that prior to the trial he 
had no information to support. 


MR. MAGEE: They are citing this as a question. It never was 


329 even completed. It is cited as a prejudicial question asked 


without foundation. 

THE COURT: Without foundation? 

MR. MAGEE: Yes. They had a precise foundation for it. 

MR. BECKER: We charged under Charge 3, which is "On several 
occasions he asked the witnesses questions that were highly prejudicial 
to witnesses and for which there was no foundation." 

The question dealt with whether or not the witness knew from 
parole board records, or whether or not the parole board records 
showed that Mary Ott had misrepresented herself to the parole board; 
that she would remain true to Christenson, who was attempting, ap- 
parently, to get a parole. Then the Court said: 

"I am going to exclude all of that as irrelevant." 

Mr. McLaughlin said: 
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"Irrelevant and immaterial" -- and the Court said: 

"And immaterial. I will say also that counsel should know 
that it is irrelevant and immaterial, as well as incompetent. 
It is nothing but an attempt to besmirch unnecessarily and to 

330 subject to adverse publicity persons who testify as witnesses 

in this court. I consider that attempt unethical." 
MR. MAGEE: The charge is, he was asking the witness preju- 
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dicial questions without foundation 
THE COURT: If your reply to that is it is based upon information 
developed at the trial prior to that time, there is no need to ask this 


witness anything further. a 
MR. MAGEE: The record shows that our information was correct? 


THE COURT: Very well. | F 
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THE COURT: Do you wish to recall Mr. Smith? 

MR. MAGEE: Ido, Your Honor | 
Thereupon, | | 
DAVID HLLMORE SMITH | 
resumed the stand, and, having been previously duly sworn, was exam- 
ined, and testified further as follows: 

DIRECT EXAMINATION (Continued) 
BY MR. MAGEE: 

Q. Mr. Smith, you were in the courtroom, as I understood it, 
practically the entire trial, and you were there at the end of the trial; 
is that so? A. That is correct. | 

Q. Would you tell the Court, please, whether there was any change 
in Mr. Offutt's demeanor and physical condition as this trial progressed ? 
A. Well, about the sixth or seventh day of the trial, |Mr. Offutt told me 
that the judge-- 

MR. TROXELL: I object. 

THE COURT: Sustained. 

BY MR. MAGEE: 


Q. Describe his condition, Mr. Smith, as you saw it throughout 
the trial. | 

THE COURT: I think I indicated before--I mednt to--that physical 
condition of the respondent or of the trial judge in that trial, if that is 
important, it ought to come from an original source--from the respondent 


as to him, or from the doctor. 
It is too general to call witnesses to tell what the physical appearance 

of somebody was. I don't know that it makes any difference unless the 

respondent himself pleads it as extenuating circumstance. If he does, the 


MR. MAGEE: I don't want to offend against Your Honor's ruling. 
My only thought in the matter was this: We did set up this condition as 
part of our proffer. I thought it was proper to prove through his appear- 
ance the deterioration in his ability to take care of himself at the end of 
the trial by persons who actually saw it. If witnesses were permitted to 
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testify they would testify he was upset and distraught. 7 
THE COURT: I will hear his testimony on that. If you ask witnesses ' 

what they observed and the other side will call witnesses as to what they 


observed, then it will be too general. 

MR. MAGEE: I will restrict it to the testimony of the defendant 
himself. 

THE COURT: Very well. 

BY MR. MAGEE: 

Q. Going back- were you in court or about the 5th of June, when 
Doctor Kilpatrick was testifying in the Peckham trial, Mr. Smith? A. 

I was. 

Q. Do you recall a situation that developed--I am reading from page 
55 of the typed record, metered page 620-- 

Strike that from the record. 

THE COURT: I indicated yesterday that I would take his broad, 
general answer, and apply it to each specific specification. 

BY MR. MAGEE: 

Q. Ator about June 3rd or 4th, do you recall an instance which 
involved this sort of situation, Mr. Smith, that Mr. Offutt was questioning 
a witness and the trial judge, leaning forward and signaling to the District 
Attorney to jump up and make an objection--do you recall such an objection 
made on that basis by Mr. Offutt? 

MR. TROXELL: I object to the form of the question, in view of the 
lack of reference to the record. I believe counsel is testifying. 

THE COURT: Is there a dispute that is one- 

MR. TROXELL: I don't recall it the way counsel stated. 

THE COURT: I remember there was testimony upon that general 
subject. I don't know where it came from, whether it was from your 


reading or one of the witnesses. 

MR. TROXELL: I believe it was where Mr. Offutt made the state- 
ment that the Court did that. 

MR. MAGEE: Counsel, this occurs starting on page 16 of your 
typed transcript, metered page 421 and 422, and 423. The date on that 
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occasion was June 4, 1952. 
Now, I read specifically from the record, Mr. Smith, and ask you 


whether you remember this situation: 
BY MR. OFFUTT: 
"Q@. Did you have a conversation with her?! Just answer yes or 
no, the Court said. "A. Yes. 
"Q. Before having a conversation with that aig had you ever 
been told by anybody in connection with my office anything about the 
facts of this case? 
"MR. MC LAUGHLIN: I object to that. 
"THE COURT: Objection sustained. | 
"MR. OFFUTT: If Your Honor please, I object to Your Honor 
raising your hand and leaning forward and looking at the District 


Attorney before he makes an objection." | 
Then the Court called counsel to the bench. 

Do you remember such an instance occurring in the trial, Mr. 
Smith? | 

THE WITNESS: I remember it very clearly. 

BY MR. MAGEE: 

Q. Will you please describe the facts as you saw them at that time 
and what the trial judge did? A. Mr. Offutt was asking a fairly routine 
question and Judge Holtzoff leaned to the right of the bench over quite far 
with his finger going down that way in the direction which the prosecutor 
was sitting, and Mr. Offutt immediately objected to the Court signaling 
the witness. | 

That was my impression of it, too. Not signaling the witness--lI 
mean letting the prosecutor to object. 

Q. After the signal was given as you have described did the prose- 
cutor jump up and object? A. He immediately jumped up and objected. 

Q. Without stating any ground for the objection; it was promptly 
sustained by the court? A. I think that is correct. | 

Q. When Mr. Offutt made his objection will you tell us whether he 


made it in respectful or moderate tone of voice on that occasion: A. I 
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saw nothing offensive about it. Of course, Judge Holtzoff immediately 
hauled him up to the bench. It was obvious there was some anger on the 
part of Judge Holtzoff. 

Q. Did you go to the bench with them on that occasion? A. Oh, 
no. I was never at the bench. 

Q. Could you hear what was said at the bench, any of the conversa- 
tion coming from the trial judge as you sat in the court room? A. It was 
fairly audible. I wouldn't say I heard what passed between counsel and 
the judge at the bench. You could see from the judge's gesture and the 
emphatic way in which he was speaking that he was displeased. 

Q. Could you see that? Could the other people in the court room 
see that conduct of the trial? 

MR. TROXELL: I object to that. 

THE COURT: I will sustain it. 

BY MR. MAGEE: 

Q. While you didn't hear all the conversation--where were you 
sitting in the court room at that time? A. Inside of the rail, where 
members of the Bar usually sit, not participating. 

Q. Was the jury nearer to the bench than you were? A. Oh, yes. 

Q. In the old courtroom, was the jury box nearer to the bench than 
it is at present? A. I don't see much difference. It looks about the 
same to me, except the jurors have more elbow room than they used to 
have. 

Q. Was there any protective cover or a rail in front of the jury 
box? A. There was nothing in front of the jury box in those days. 

Q. Mr. Smith, coming down to the end of the trial, you were there 
when the jury retired, were younot? A. I was. 

Q. Were you there when the judge ordered Mr. Offutt to be forth- 
with arrested by the Marshal before the jury returned its verdict? A. 


After the charge and the last juror had retired to the jury room, Judge 
Holtzoff ordered Mr. Offutt to stand up, and read a long manuscript hold- 


ing him in contempt. 


Immediately ordered him taken into custody by the Marshal. I 





340 


341 


255 | 
anticipated such a situation and I immediately rose, although I wasn't 
counsel in the case, and asked Judge Holtzoff to grant me permission to 
speak on his behalf. 
Q. On whose behalf, Mr. Offutt? A. Mr. Offutt's behalf. Judge 
Holtzoff immediately got up out of his chair and walked off the bench. 
While he was walking off the bench, said the Court would not hear me. 
Q. Was a demand made at that time for a hearing, demand by Mr. 
Offutt for a trial in that matter? A. Mr. Offutt in ah almost inaudible | 
voice--he was so shaken--started to ask the judge for permission to speak 
or for a hearing, and the Court ordered the Marshal to take him away. 
MR. TROXELL: I think this isirrelevant, because Mr. Offutt is 
getting his hearing now. The question is not what occurred at the time 
of the citation. So, he is getting his hearing now. I think this is irrelevant. 





THE COURT: I don't see how that bears on any of the specifications. 

MR. MAGEE: It is just this general atmosphere that was existing 
between the bench and counsel. I won't pursue it any further. 

THE COURT: You asked for specifications and if you extend beyond 
that explanation of those specifications, then the Court will have to allow 
counsel representing the Court to go as far and we will be in the whole 
record in trying that whole case over. | 

I would like--I want a full hearing on this in compliance with the 
mandates, but I would like to restrict it to these specific things that are 
charged. 

MR. MAGEE: I will not pursue the matter. | 

THE COURT: I will give the respondent full opportunity to explain 
the charges. | 

MR. MAGEE: In order to fix a time for the discussion, the things 
you testified to generally, in respect to this instance you have described 
concerning the judge waving his hand at the direction of the prosecutor, 
was it shortly after that or not that you had your conference with Mr. 
Offutt and gave him your advice as to how you thought this situation should 
be protected in the record? | 

THE WITNESS: As near as I can fix the time with respect to the 

| 
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advice, was about the 5th or 6th day of the trial. 
BY MR. MAGEE: 
Q. It would be somewhere at or about the time this instance oc- 


curred; would that be correct; in point of time? A. I would have to look 
at that record again to give you a better answer than that. 

Q. You fix it about the fifth or sixth day of the trial? A. Yes. 

Q. Could you recall whether it was before this threat was made, 
by the threat to send Mr. Offutt to jail, which occurred on this fourth day 
of June? Do you remember whether it was before or after that, Mr. 
Smith, just to fix the time? A. It was just about that time. That was all 
part of the picture. 

MR. MAGEE: No further questions of this witness. 

CROSS EXAMINATION 
BY MR. TROXELL: 

Q. You didn't consider it necessary to give Offutt the advice you 
gave him prior to the fifth or sixth day of trial; is that correct? A. There 
was no occasion for it. 

Q. No occasion for your advice? A. Thatis correct. My answer 
would be no to your specific question. 

Q. You had been in the trial and observing the proceedings during 
the first five or six days? A. I was in there all ten days of the trial. 

Q. But you were present during the first five or six days of the 
trial? A. I was there in the very beginning when the jury was being 
empaneled. I was there when Mr. Offutt was taken into custody. 

Q. You saw the entire trial; is that correct? A. Substantially all 
of it, yes. 

Q. You saw substantially the first five or six days of the trial; is 
that correct? A. That is correct. 

Q. As a matter of fact, you were associated with Mr. Offutt in the 
case at that time, were you not? A. No, sir. 

Q. Weren't you counsel of record for Mr. Offutt before this trial 
commenced? A. For Mr. Offutt? 

Q. I mean for Doctor Peckham. A. No. I never became counsel 
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of record for Doctor Peckham until after Mr. Offutt was taken into custody 
and Mr. Offutt said that his condition was such that he couldn't even pre- 
pare a motion for new trial. It was then I was brought into the case. 

After Judge Holtzoff denied bail I argued Doctor| Peckham's first 
application for bail in the Court of Appeals in which I told that Court sub- 
stantially what I have said in this trial. 

Q. Is it not a fact you made an appearance in the case in the Peckham 
case at the very outset of the Peckham trial; isn't there reference to you 


in the transcript making an appearance; and did not Mr. Offutt say you had 





been counsel for Peckham? A. When Doctor Peckham was first arrested 

on the charge out of which that indictment grew, Mr. Offutt was out of 

town or something of that sort, and asked me if I wouldn't attend the pre- 
liminary hearing before the United States Commissioner, at which 

I did. It was a perfunctory thing, because no hearing was ever granted to 

him before the United States Commissioner. | 

Q. At that time you were sharing offices with Mr. Offutt, were you 
not? A. WhenI came back from Tokyo and was trying to get back in 
practice, Mr. Offutt let me use a back room in his suite until I got oriented 
again and got started. | 

I have never been associated with him except that I have written 
perhaps a half dozen briefs for him and argued several cases for him in 
the Court of Appeals. 

Within the last couple of years I have appeared /on motions and pre- 
liminary matters in this Court where he felt that it would be inadvisable, 
in view of the existing situation, to present the matter himself. 

Q. Asa matter of fact-- A. But I would like|to say that for the 
last two and one-half years I have had my own office and no association 
whatsoever with him except assisting him occasionally. 

Q. Did you assist Mr. Offutt in making his pre-trial investigation 
during the trial of the Peckham case? A. None whatsoever. 

Q. I would like to draw your attention to the metered page 231, 
typed page 168, June 3, 1955. Did you hear Mr. Offutt on that occasion, 


or did you hear this colloquy on that occasion: 
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345 "THE COURT: The Court will take judicial notice that Tuesday 
comes before Wednesday. 

"MR. OFFUTT: I know that, but did she go on Wednesday fol- 
lowing the first Tuesday? Was Wednesday the first time, and I 
think I am entitled to have this examination without interruption"? 

Did you hear that? A. I heard that, but my impression is that 

they were talking about Tuesday and Wednesday in two different weeks. 

Q. Drawing your attention to page 263, metered page 263 of the 
record, the record of June 3, 1952, were you present when this colloquy 
occurred in the Peckham trial: 

"MR. OFFUTT: This is another question. 

"THE WITNESS: You just asked me when we decided on the 
money. 

"MR. OFFUTT: Just a moment. Listen to that, your Honor. 
I ask you to admonish the witness. 

"THE COURT: Just a moment. You have no right to address 
the Court that way. You have no right to say to the Court, ‘Listen 
to that, Your Honor.' " 

346 Were you present when that colloquy occurred? A. I think 
that occurred, yes. 

Q. What is your impression, whether or not that is a proper way 
to address the Court? A. It wasn't in any offensive way. It was said in 
the manner of surprise. 

Q. Drawing your attention to metered page 295 of the record of 
June 3, 1952, and particularly on page 296 of the record, I will read you 
in colloquy, metered page 296: 

"THE COURT: She just said that by 'open' she meant it was 
unlocked"'-- 

This is a period where the witness Ott was on the stand-- 

"THE COURT: She just said that by 'open' she meant it was 
unlocked. 

"MR. OFFUTT: Your Honor, I submit I am entitled to examine 
this witness without interference by the Court. 
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"THE COURT: No; in the first place, the matter is immaterial, 
and in the second place, I think the matter has been sufficiently 
covered." | 
Were you present when that colloquy occurred? A. Yes; I 
remember that. | 
Q@. What is your impression regarding Mr. Offutt's manner of 
addressing the Court at that time? A. There wasn't anything exceptional 
about it. ! 
Q. You mean nothing exceptional so far as Offutt is concerned? A. 
That is right, yes. | 
Q. NowI draw your attention to metered pages! 156 and 157 of the 
record of June 2. This is a point in the record where the witness Ott, 
Mary Ott, was on the stand. | 
On page 156 appears the following question by the respondent Offutt: 
"Q. By the way, when were you first arrested in connection 
with this case?" 
Now I am going over to the following page. I will read you further 
in the colloquy: | 
"MR. OFFUTT: I have no right to inquire into whether she 
was arrested? 
"THE COURT: You did not ask her that. You asked when she 
was arrested. | 
"MR. OFFUTT: That's right." 
Do you recall that colloquy? A. Yes. Except yesterday I testified 
that my clear recollection was that in a very hurried) way said were you 





or whether you were arrested instead of that "when" |which appears in that 
record. ! 


If you are asking me what my view is, I think he had a right to ask 


when she was arrested on cross-examination. 
Q. You are aware this last reading from the record, this portion, 
"Mr. Offutt: I have no right to inquire whether she was arrested ?" and, 
"The Court: You did not ask her that. You asked when she was arrested.", 
and, "Mr. Offutt: That's right"-- 
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"THE COURT: The Court will take judicial notice that Tuesday 
comes before Wednesday. 
"MR. OFFUTT: I know that, but did she go on Wednesday fol- 
lowing the first Tuesday? Was Wednesday the first time, and I 
think I am entitled to have this examination without interruption"? 
Did you hear that? A. I heard that, but my impression is that 
they were talking about Tuesday and Wednesday in two different weeks. 
Q. Drawing your attention to page 263, metered page 263 of the 
record, the record of June 3, 1952, were you present when this colloquy 
occurred in the Peckham trial: 
"MR. OFFUTT: This is another question. 
"THE WITNESS: You just asked me when we decided on the 
money. 
"MR. OFFUTT: Just a moment. Listen to that, your Honor. 
I ask you to admonish the witness. 
"THE COURT: Just a moment. You have no right to address 
the Court that way. You have no right to say to the Court, ‘Listen 
to that, Your Honor.’ " 


Were you present when that colloquy occurred? A. I think 
that occurred, yes. 


Q. What is your impression, whether or not that is a proper way 
to address the Court? A. It wasn't in any offensive way. It was said in 
the manner of surprise. 


Q. Drawing your attention to metered page 295 of the record of 
June 3, 1952, and particularly on page 296 of the record, I will read you 
in colloquy, metered page 296: 
"THE COURT: She just said that by 'open' she meant it was 
unlocked"'-- 
This is a period where the witness Ott was on the stand-- 
“THE COURT: She just said that by 'open' she meant it was 
unlocked. 
"MR. OFFUTT: Your Honor, I submit I am entitled to examine 
this witness without interference by the Court. 
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"THE COURT: No; in the first place, the water is immaterial, 
and in the second place, I think the matter has been sufficiently 
covered." | 
Were you present when that colloquy occurred? A. Yes;I 
remember that. | 
Q. What is your impression regarding Mr. Offutt's manner of 
addressing the Court at that time? A. There wasn'tianything exceptional 
about it. 
Q. You mean nothing exceptional so far as Offutt is concerned? A. 
That is right, yes. | 
Q. Now I draw your attention to metered pages 156 and 157 of the 
record of June 2. This is a point in the record where the witness Ott, 
Mary Ott, was on the stand. 
On page 156 appears the following question by the respondent Offutt: 
"Q@. By the way, when were you first arrested in connection 
with this case?" 
Now I am going over to the following page. I will read you further 
in the colloquy: | 
"MR. OFFUTT: I have no right to inquire into whether she 
was arrested? | 
"THE COURT: You did not ask her that. You asked when she 
was arrested. | 
"MR. OFFUTT: That's right." 
Do you recall that colloquy? A. Yes. Except yesterday I testified 
that my clear recollection was that in a very hurried way said were you 
or whether you were arrested instead of that ''when" which appears in that 
record. | 


If you are asking me what my view is, I think he had a right to ask 
when she was arrested on cross-examination. | 


Q. You are aware this last reading from the record, this portion, 
"Mr. Offutt: I have no right to inquire whether she as arrested ?" and, 
"The Court: You did not ask her that. You asked when she was arrested.", 
and, "Mr. Offutt: That's right"-- | 
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Are you aware that colloquy was at the bench? A. No. I think that 


took place out on the floor of the Court. 
Q. If it please the Court, may I read the major portion of the page? 


I am reading from near the top of the page: 
"THE COURT: Come to the bench, gentlemen. 
"(Thereupon counsel approached the bench and conferred with 
the Court, in a low tone of voice, as follows:) 
"THE COURT: Just what is the meaning of the question, Mr. 

Offutt, about the witness being arrested ? 

"MR. OFFUTT: I want to know when she was arrested. 

"THE COURT: Well, was she arrested? 

"MR. MC LAUGHLIN: Never. 

"MR. OFFUTT: I will ask her that question. 

"THE COURT: You had no right to say when she was arrested. 

"MR. OFFUTT: I have no right to inquire into whether she 
was arrested ? 

“THE COURT: You did not ask her that. You asked when she 
was arrested. 

"MR. OFFUTT: That's right." 

You didn't hear that because that occurred at the bench? A. It is 
always a possibility of my having read this entire transcript twice that 
part of my recollection derives from this record. But the start of this 
thing, before anything happened at the bench, is when I heard the question 
and Judge Holtzoff immediately interfered in the matter and I think it was 
continued thereafter at the bench. 

Q. Your independent recollection at this point could hardly include 
what happened at the bench conference, could it? A. I have good hearing 
and I can sit inside of the rail and sometimes hear what the judge is saying 
and counsel at the bench. That isn't always true. It so happened in this 
case that Judge Holtzoff was speaking in an exceptional manner. 

Q. If you heard what happened at the bench, then perhaps your 
recollection now is defective; is that correct? A. I wouldn't say my 


recollection is defective. 
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350 Q. I am reading now from the transcript, metered page 422, which 


is part of the record of June 4, 1952: 
"Did you have a"'-- 


I will explain that the witness at this instance is! the witness Hodges. 


Reading from near the top of page 422: 


"Q. Did you have a conversation with her ?| Just answer yes 


or no, the Court said. "A. Yes. 


"Q. Before having a conversation with that lady, had you ever 


been told by anybody in connection with my office anything about the 


facts of this case? 
"MR. MC LAUGHLIN: I object to that. 
“THE COURT: Objection sustained. 


"MR. OFFUTT: If Your Honor please, I object to Your Honor 
raising your hand and leaning forward and looking at the District 


Attorney before he makes an objection. 
"THE COURT: Mr. Offutt, will counsel vl 


bench ?" 


i come to the 


Earlier you testified with reference to this particular excerpt that 


the Court leaned forward and waved his hand like this. May the record 


show I am waving my arm at about a 45-degree angle 


You testified you saw the Court do that, is that 
think you have two instances confused. 

Q. Iam talking about your direct examination 
You recall you leaned forward and waved your finger 


yes. 


? 


mot correct? A. I 


| 
a few minutes ago. 


like that? A. Oh, 


Q. Now, I will read this to you again, Mr. Witness: 
"MR. OFFUTT: If Your Honor please, I object to Your Honor 
raising your hand and leaning forward and looking at the District 


Attorney before he makes an objection." 


Does that appear to you from this record that the Court leaned for- 


ward and pointed his hand at the District Attorney as 


A. It does to me, yes, sir. 


you said earlier? 


Q. I will read it to you again, so you will clearly understand it. 
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MR. MAGEE: He has read it once and the witness said he under- 
stands it. Why does he have to read it again. 

THE COURT: I don't think it needs to be read again. 

BY MR. TROXELL: 

Q. You are an attorney, I take it from your testimony? A. I have 
been for 32 years. I testified to that in full yesterday. 

Q. Are you acquainted with the duty of the Court, that any judge 
sitting in trial to rule on objections? A. I have tried a thousand cases 
myself and I have been administrative judge; yes, sir. Yes, sir, I know 
something about it. 

Q. Is there any rule of law that you know of or rule or decision 
which says a judge may not lean forward in his seat? A. Your Honor, 
need I answer that question? 

THE COURT: I think you should answer it, Mr. Smith. 

THE WITNESS: I don't know of any rule of law on the subject. 
Every judge has a different personality, of course. There is nothing in 
the D.C. Code about it. I don't think anybody ever wrote a lawbook on the 
subject, either. 

BY MR. TROXELL: 

Q. Is there any rule of law that you know of which prohibits a judge 
from looking toward a District Attorney when he is making an objection? 
A. If the purpose of it is to slant the trial and weight it in favor of the 
prosecution; in this case the judge was constantly dipping into the examin- 
ation of witnesses and the case was chopped up so that there was no effec- 
tive cross-examination of any witness. 

Q. Is there any rule of law which holds to the proposition that a 
judge can not examine a witness? A. There is no such rule of law. I 
have questioned many witnesses that I didn't think counsel covered the 
ground but it ought to be sparingly exercised in any case. 

Q. Is there any rule of law which prohibits a judge from registering 


objection to a question even though counsel does not object? A. A judge 


has an undoubted right to interfere in the examination. It is only when it 


is undue interference that any question of law arises. 
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MR. TROXELL: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Counsel for the prosecution referred to page 231, an instance 
on June 3, 1952, in which Mr. Offutt suggested to the Court that he was 
entitled to cross-examine the witness Ott without interruption. 

I ask you if it is not a fact that the Court did interrupt the cross- 





examination of the witness at that time. A. Yes. Not only with that 
witness, but riding defense counsel all during the trial-- 

THE COURT: The witness--I mean this witness--used an expression 
yesterday; I don't want to revert to it or emphasize it- -but since he has 
used the expression, "riding herd", I wish to remind counsel and all wit- 
nesses in this case, regardless of the guilt or impropriety in the trial, 
it is a regrettable thing that has occurred. | 

The whole thing is regrettable occurrence for our profession, and 
I do not wish to add to it. I am trying the best I can to restrain this hear- 
ing to protect the rights that the courts above have declared this respondent 


has without adding to any improprieties that have occurred in the past. 


I would like to keep this highly professional and dignified. 

MR. MAGEE: I will make every effort to try to do that. 

THE COURT: This court does not consider it proper for an attorney 
at law to speak of a judge's conduct as "riding herd", or "mopping up the 
floor.'' You may proceed. | 

MR. MAGEE: I want Your Honor to understand I am trying to get a 
correct answer to a question. I am not putting these! answers in the mouths 
of the witnesses. 

THE COURT: Iam not criticizing you, Mr. Magee. I am just saying 
that the witnesses that may appear should have notice of that. I hope they 
will keep the language they use in proper professional terms and if they 

can't express what they have to say in proper language for a pro- 
fessional man to use when speaking of courts, they ought to keep silent. 

MR. MAGEE: I will try to keep these questions very precise and 


very specific. 
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BY MR. MAGEE: 

Q. Mr. Smith, counsel also asked you about an instance which oc- 
curred on June 3, 1956, which is typed page 233, metered page 296, ata 
time when Mr. Offutt was again examining Mrs. Ott about whether the 
hotel door was open and objection appears by Mr. Offutt in the middle of 
the page. It says: 

"MR. OFFUTT: Your Honor, I submit I am entitled to examine 
the witness without interference by the Court." 

I ask you just a specific question. Prior to the making of this ob- 
jection, had the Court interfered with the examination of the witness Ott? 
A. I think I have already answered that. 

MR. TROXELL: I object to this. The word, "interfere" is a 
question-begging word. The Court was presiding at the trial. 

THE COURT: We all know as lawyers and the witness, the Court 
has a right to interfere. The question is, did he interfere unduly? Did 
he oppress the defense with interference that was not justified or that was 
prompting the prosecution in an unjustifiable manner. 

And I suppose that largely will have to be determined by a reading 
of the record. 

MR. MAGEE: The only thing I was driving at was to see if the 
factual basis as this witness remembers it was at the time the objection 
was made. That is for Your Honor to decide. I agree with Your Honor. 

BY MR. MAGEE: 

Q. Going just for a moment to 422--that is on the occasion when 
the judge leaned his hand, -- raised his hand and leaned forward as you 
have described: 

In response to a question by the prosecutor, did I understand you to 
say that you understood this objection, which reads as follows: 

"If Your Honor please, I object to Your Honor raising your 
hand and leaning forward and looking at the District Attorney before 
he makes an objection"-- 

I ask you specifically, did that occur before the objection came 


from the prosecutor on this occasion? A. Oh, yes. 
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Q. In connection with this instance of Mr. Offutt asking the question 


which appears on page 99 of the transcript, page 156, 


metered page, -- 


"Q. By the way, when were you first arrested in connection 


with this case'-- 
And then ask you whether or not it wasn't right, 
was in the question ? 
If I understood your testimony--you correct me 


said your recollection was that as you heard the question which was hur- 


riedly put to the witness, the word "when" was not in 
recollection? A. All I can do is repeat what I said y 
think I can add anything to that. 


‘the word "when" 


if lam wrong--you 


it; is that your best 





esterday. I don't 


Q. Would it be that you did not hear the word '"when''? 


MR. TROXELL: Object. 


THE COURT: Sustained. It was his recollection. 


BY MR. MAGEE: 


Q. After Mr. Offutt was called to the bench there was a discussion 


because the record showed at the top of page 100 that 


counsel approached 


the bench and conferred with the Court. DoI understand your testimony 


to be that conference was conducted by the judge in such loud tones that 


you heard it sitting in the court room? 


MR. TROXELL: I object to this. I object to the form of the question. 


THE COURT: He may answer the question. 


THE WITNESS: I can't add anything to what I have already said on 


that subject, Mr. Magee. 


MR. MAGEE: Very well. I won't pursue it any further. 


BY MR. MAGEE: 


Q. I notice in this bench colloquy that Mr. Offutt points out to the 





Court on this question whether or not the police could 
This is page 101 of the record. 


arrest Mrs. Ott. 


MR. TROXELL: I object to this. The witness has testified he 


wasn't at the bench. 


MR. MAGEE: He said his recollection was that he heard this con- 


versation. 
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MR. TROXELL: I believe he testified he read the transcript twice. 

THE COURT: Are you eliciting an opinion from this witness as to 
whether there could have been an arrest in the case and going over that 
matter that we have gone over before? 

MR. MAGEE: I was going to put in his opinion as to whether, as 
Mr. Offutt stated, there were statutes on fornication and adultery that 
She could be arrested. 

THE COURT: What do you want to ask this witness? 

MR. MAGEE: As to whether or not she could be arrested for forni- 
cation and adultery. 

MR. TROXELL: May I advise the Court at that time there was no 
statute on fornication in the District of Columbia. There was a period of 
two or three years where there was no statute. The crime came, again, 
on June 29, 1953. 

THE COURT: I don't think it has any bearing in this case. I am 
not as experienced in the District of Columbia statutes as I have been. 

I have been practicing law for longer than I wish to admit. I have been 
serving as a District Judge for 17 years. I don't think it is necessary 
to ask these witness’ opinions as to the law. 

MR. MAGEE: I won't pursue it any further. 

THE COURT: The sole question in this case is, what was the conduct 
of the respondent and now in this trial the important thing is, what prompted 
that conduct, the exact acts, words, the things that occurred there at that 
time. 


I will ask counsel to go as directly as possible to that and as briefly 


as possible, and the Court will give it all proper consideration at the right 
time. 

MR. MAGEE: I would like to frame the question. But I don't want 
you to answer it until the Court rules on it. 

BY MR. MAGEE: 

Q. You have testified there was interference in the cross-examination 
of witnesses by the trial judge. I ask you the simple question: From your 
observation of that interference and as it occurred in the trial that you 
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have described, generally, is it your opinion that interference was unduly-- 
MR. TROXELL: I object to that. | 
THE COURT: He may answer. 
THE WITNESS: Well, Your Honor, that takes me over the same 
ground that I argued to the Court of Appeals. I there argued that it was 


undue, together with numerous other grounds, as to whether that trial 
was unfair. 
THE COURT: And you have so testified ? 
THE WITNESS: Yes, sir. 
MR. MAGEE: No further questions. 
MR. TROXELL: No further questions. 
(Witness excused. ) 
MR. MAGEE: Call Mr. Spriggs. 
Thereupon, 

JOHN J. SPRIGGS, JR. | 
was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 

BY MR. MAGEE: | 

Q. Mr. Spriggs, would you give us your full name, your address 

and your place of business? A. John J. Spriggs, Jr{ My occupation is 
a lawyer. My address, law office, is 1118 - 14th Birret, Northwest, 

Washington, D. C. 

Q. You are a member of the Bar of this Court, are you not? A. 


I am. 
Q. When were you admitted to the Bar? A. I was admitted in 1951. 
Q. Since that time you have been practicing before this Court and 
other courts of the District of Columbia? A. I have. 
Q. In 1952, Mr. Spriggs, were you appointed by this Honorable 
Court to represent Doctor Peckham in an abortion case in which he had 
been indicted? A. I was. I was appointed May 2, 1952 to appear for 
and represent Doctor Henry Peckham, Jr. | 
Q. And there came a time, did there not, after your appointment, 
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Mr. Spriggs, when Doctor Peckham retained Mr. Offutt to act as his 
defense counsel in that case? A. Mr. Peckham had requested me to 
attempt to get Mr. Offutt to represent him and Mr. Offutt--I spoke to him 
several times, and I was successful to obtain his services for Mr. Peckham. 

Q. After the trial commenced, Mr. Spriggs, did you attend any of 
the sessions of the trial? A. I attended--I think I attended most of them. 

There were a few days, maybe several days that I missed; but I 
was there over half the time. 

Q. Now, Mr. Spriggs, I won't go over all the citations which have 
been filed in this case, but you were familiar with the occasions, were you 
not, when Mr. Offutt was making objections which were directed to placing 
in the record personal mannerisms, tone of voice of the judge in this 
case--I mean the Peckham case. A. During the first part of the trial? 

Q. Yes, sir. A. I believe Miss Ott was on the stand and at that 
time there did appear some kind of a discussion on the mannerisms of 
each other during the trial. 

Q. When Mr. Offutt made the objections that you saw, will you 
please tell this court in what manner he made them? Did he raise his 
voice or did you see any discourteous actions coming from Mr. Offutt in 
making his objections and motions for a mistrial based on what he con- 
sidered improper conduct of the trial judge? A. Well, I don't think Mr. 
Offutt was discourteous in his mannerisms. There did on occasion appear 
to be discussions but in my estimation Mr. Offutt was not discourteous 


and certainly never intended to be discourteous at any time, in my estima- 


tion. 

MR. TROXELL: I question the use of the word, "intent". The 
witness doesn't know what Mr. Offutt intended. 

THE COURT: He qualified it by saying it was his opinion. 

BY MR. MAGEE: 

Q. You observed the conduct of the trial judge on the occasions 
when you were in court, did you not? A. I did. 

Q. Would you please describe when that conduct generally, as you 
observed it, when Mr. Offutt made objections to the conduct of the judge, 





269 
how did the judge react? A. Well, he reacted all the way from mild to 
very excited. | 





Q. Did he exhibit any indication of irritability or anger in your 


opinion? A. On several occasions, yes. 
Q. At whom was the anger, in your opinion, directed? If you know. 


A. Mr. Offutt. | 
Q. Now, Mr. Spriggs, you assisted even before Mr. Offutt came 
into the Peckham case in the preparation of Doctor Pdckham's defense 
as to these two abortion charges, did you not? A. I did. 
Q. Did there come an occasion when you and Mr. Offutt went to 
Mt. Alto Veterans Hospital in the course of investigating this case for 
the purpose of preparing Doctor Peckham's defense ? | A. Yes, there was. 
Q. On this occasion, did Mr. Offutt and you discuss this case with 
Doctor Kilpatrick, who appeared later as a prosecution witness in the 
Peckham case? A. Yes. As a matter of fact, we went out to discuss 
with Doctor Fitzpatrick, who I believe treated Miss Ott, and we went for 
the purpose of obtaining information regarding the defense of this case. 
Q. Did you ask any questions of Doctor Kilpatrick as to whether or 
not Mrs. Ott could have committed an abortion on herself ? 
MR. BECKER: I object to the word "could". 
THE COURT: The question is, did they ask. 
MR. BECKER: I appreciate that. My objection is whether or not 
they did or not is wholly irrelevant and immaterial to both the Peckham 
case and this case. 
MR. MAGEE: No, it is not. | 
THE COURT: You need not argue. He may answer. 
THE WITNESS: I asked Doctor Fitzpatrick that question myself. 
BY MR. MAGEE: 
Q. Fitzpatrick or Kilpatrick? A. Doctor Kilpatrick. 
Q. What response did you get from the doctor? A. The doctor 





said it could be done, yes; it could have been. | 
Q. Could have been done by whom? A. By Miss Ott. 
Q. And did you obtain information from the hospital records about 
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Mrs. Ott having a tantrum in the hospital while she was there? A. There 
was some information, asI recall, in the records. I don't specifically 
remember discussing that on that particular occasion. 

Q. Do you have any recollection of there being any information in 
the hospital records that the lady had a tantrum while she was in the hos- 
pital? Think about it carefully. A. I know we discussed it several times 
and it was my impression that it was in the record. 

Q. Did you have any information that you obtained from the hospital 
records through your investigation sources that this lady had pulled out 
and reinserted a tube of this kind into herself while she was in the hospital? 
A. That was in the record. I don't know whether that was at Mount Alto 

or Bethesda Hospital, but as I recall that was taken from the records 
either from Mt. Alto or Bethesda Naval Hospital. We had obtained records 
from them on previous occurrences. 

Q. Mr. Spriggs, did you and Mr. Offutt come to any conclusion as 
to whether or not you felt as a part of Doctor Peckham's defense you were 
justified in attempting to show, as a result of this information which you 
had, that Mrs. Ott performed an abortion upon herself? 

MR. BECKER: I don't think the witness is qualified at this time to 


say what the conclusion of Mr. Offutt is unless he is more closely aligned 
with Mr. Offutt. 


THE COURT: There is no doubt about it, if they had the proper in- 
formation to make that defense they should do it. The question is, did 
they have that information. Did the information they had justify the 
question ? 

MR. MAGEE: I will go a step further. Did you also learn in the 
course of your investigations that prior to the abortions involved in this 
case that this woman had a prior history of self-induced abortions ? 

A. She had a prior history of abortions and I do recall that I asked 
Mr. Dorsey Offutt after our discussion with Doctor Kilpatrick if it wouldn't 
be wise to defend on the ground that she had self-aborted herself, that she 
had committed abortion on herself. 

Q@. Was it your opinion as a lawyer, from what information you had 
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at the time, you felt you were justified in interposing that defense and in 
cross-examining Mrs. Ott along those lines on a self-induced abortion ? 
A. Of course, when we were in the trial I was out at that particular point. 
When I discussed it with Mr. Offutt, yes, I did. I don't know what he 
thought. ! 

Q. I think you have already stated that you were acting as the ap- 
pointed lawyer of this Court, defending Doctor Peckham ? A. At that 
time; that is correct. | 





Q. You had no personal acquaintanceship with Doctor Peckham 
prior to coming in this case? A. I had no personal acquaintance with 





Doctor Peckham or Dorsey Offutt before this case. | 

Q. Will, had you stayed in the case and Mr. Offutt had not come 
in and had tried it, Mr. Spriggs, would you have presented that defense 
and cross-examine Mrs. Ott along these lines? 

MR. BECKER: The question is whether or not the questions were 
asked by the attorney in the case had a foundation. | 

THE COURT: Sustained. 

BY MR. MAGEE: 

Q. From the information which you had, in your opinion was Mr. 
Offutt justified in asking the following question on cross-examination of 
the prosecution witness? Counsel, I am reading from page 260-W of the 
record, metered page 348, as follows: 

"BY MR. OFFUTT: 
"Q. Do you deny that you did withdraw and insert the catheter 





in yourself?" 
MR. BECKER: Object to that. It is not the information that this 


witness had that is important here. It is information on which Mr. Offutt 


based the question. ! 
MR. MAGEE: They both discussed this and prepared this defense. 
MR. BECKER: I believe the record will show that at the time the 

questions were asked and starting from the time the jury was sworn that 

Mr. Spriggs was out of the case, and Mr. Offutt had the sole responsibility. 
THE COURT: That is true. This is eliciting a professional opinion 
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as to the justification. But the question here for the Court is, what was 





the information; what was the foundation that the charge alleges was lacking. 

I would like to keep from asking legal opinions from lawyers who 
testify. The Court wants the facts. 

Then, reverting again to Mr. Becker's objection about the use of 
the word "could": That raises a question of law. If a doctor says a 
woman could have done so and so, is that justification for asking "did 
she". Those are questions of law which may be argued at the right time. 
I want just the facts. 

MR. MAGEE: I won't pursue it any further from this witness except 
say his answer would be affirmative. I make that proffer of proof. 

THE COURT: In fact, he has answered the question. 

BY MR. MAGEE: 

Q. Did you have any further indication or information from the 
hospital records which you have described, to the effect that during that 
abortion period that this woman had been committed to the psychiatric 
ward for treatment? 

MR. BECKER: Objection. The record in the case, if Your Honor 
will recall, this question was asked of some witness, I believe, and it 
was excluded as immaterial and irrelevant. 

THE COURT: Is there any charge that question--is that in your 
citation ? 

MR. MAGEE: 26--Y, typed page, metered page 350. 

THE COURT: He may answer. 

THE WITNESS: Will you read the question ? 

MR. BECKER: That citation has to do with whether or not there 
was information to the effect that this woman inserted a catheter in her- 
self to produce an abortion on herself while in the hospital. 

Whether it occurred in the psychiatric ward is immaterial. The 
issue is, asking the question without foundation. 


MR. MAGEE: You cite this page. On it appears the discussion in 
which Mr. Offutt points out, at the bottom of the page: 
"MR. OFFUTT: I can show she was put in the psychiatric 
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ward at the Bethesda Hospital. "' 


I want to show-- 


MR. BECKER: I have no doubt that the words occur there. 
THE COURT: If they are making no allegation that was improper, 


that question, or reference or statement, then the Court will sustain the 


objection. 


MR. MAGEE: Then they are making no charge based on our attempt 


to show that this woman was in the psychiatric ward as being a question 


without foundation. Is that correct? 


MR. BECKER: We are not understanding the oe ward as 
such. I have no doubt that Mr. Offutt asked about the psychiatric ward; 
in addition, about the tubes. It has been obvious, I think, there is no 


need to argue that. 


MR. MAGEE: Are they relying on the psychiatric-- 
| 
THE COURT: It is not a part of the charge. The charge with ref- 
erence to that psychiatric ward, in and of itself, there is no charge that 


it was any impropriety. 


We will take the usual morning recess at this time. 


(Short recess taken.) 
THE COURT: You may resume. 
BY MR. MAGEE: 


Q. Mr. Spriggs, in connection with the information which you ob- 


tained concerning the history of Mary Ott, the prosecuting witness in the 


Peckham case, did you have information to the effect that Mary Ott had 


tried to get the hospital to perform an abortion upon her? This appears 


at page 54, metered page 619 of the transcript, June 5, 1952. Doctor 
A. Well, there 
was in the record indications where she had had, I think two or three 


Kilpatrick is testifying. You may answer the question. 


prior abortions. | 


Q. Do you have any recollection as to whether’ that history which 
you obtained in connection with Mrs. Ott showed she|asked the hospital 
to induce the abortion upon herself ? “My RECO een is that it did, but 


I don't want to say that positively. 
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Q. That is your best recollection? A. That is my best recollec- 
tion. 

Q. You have not reviewed this file since the beginning of this case? 
A. That is right. 

Q. These events transpired over four years ago; is that correct? 
A. That is right. 

Q. You are just giving us your best recollection? A. My best 
recollection. 

THE COURT: Was that information with reference to the abortion 
involved in the prosecution? A. This particular case? 

THE COURT: In this case; yes, sir. You said there were other 
abortions ? 

A. I don't recall whether it was this case or the others. I might 
say I think it was this case because I think the discussion was with Doctor 
Kilpatrick at the time at Mt. Alto. 

Q. Isn't it afact, sir, that this tantrum angle which is involved in 
these questions came about on the refusal of the hospital to perform an 
abortion upon this lady? Wasn't that your information, if you remember? 
A. I understood she was a difficult patient. 

Q. I didn't hear the answer. <A. I understood she was a difficult 
patient and was--I don't know whether it was delusions or tantrums, just 
specifically what it was, but I believe that was in the record of the hospital. 

Q. Did you have any information particularly in the year 1950 that 
the prosecuting witness, Mary Lee Ott, tried to induce the doctors at the 
Naval Medical Center to perform an abortion on her? This appears in 
transcript 55, metered page 620. A. That, I believe, we discussed with 
the doctor who we subpoenaed the records from the Bethesda Hospital and 
that was, I believe, in the record itself. 

Q. Did you have information--gentlemen, I am referring to transcript 
161, metered page 695 -- to the effect that Mary Lee Ott once before she 
was to have a baby tried her best to stop having a baby. A. I thinkI will 
have to have you repeat that. 

Q. I will read the question to you and see whether you had any 
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information on which this question was based. This was a question put by 
Mr. Offutt to Christenson. I believe Christenson was the witness, who 


was responsible for one of the pregnancies of this witness; is that correct? 


A. That is correct. 
Q. Mr. Offutt put this question to him: | 
"Didn't you know that once before, from what she had--didn't 
she tell you that once before she was to have a baby and she tried 
her best to stop from having a baby ?" | 
MR. BECKER: May I ask counsel if that is one of the counts on 
which we rely in the specification ? ! 
MR. MAGEE: I gave it to you--161. It might be 695, the metered 
page. Mine is blurred. But you have given it in support of Charge 3. 
THE COURT: You understand the question ? 
THE WITNESS: I don't believe that I myself personally discussed 
this question with Mr. Christenson. 
BY MR. MAGEE: 
Q. I didn't mean that. I said, did you have any information prior 





to Mr. Offutt's asking this question that this lady had tried to stop from 
having a baby. 
MR. BECKER: I hate to continue to object to these. It isn't the 
information this witness had. It is what information Mr. Offutt had at the 
time he asked the question. This is the witness Christenson and it was 
on about the fifth or sixth or seventh day of the trial. | I think this witness 
was clearly out of it at this time. | 
THE COURT: The question is, did he have in his investigation of 
this case, did he gain any such information, any information that would 
indicate that question, factually, and did he communicate that information 
to Mr. Offutt. | 
MR. MAGEE: I will connect it all up. We have to take it step by 
step. | 
THE WITNESS: We discussed that question. The information came 
from an investigation, I believe, to Mr. Offutt. : 
BY MR. MAGEE: 
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Q. Did you have information to this effect by you--I mean by you 
and Mr. Offutt--that she did try to stop having a baby prior to having-- 
did you have information to that effect that she tried to stop having a baby 
prior to this question? A. I didn't. 

Q. Did Mr. Offutt have that information? A. Yes. 

Q. Page 162, gentlemen, 695; Mr. Offutt asked this question of 
the witness Christenson: 

"Q. You knew that her husband was still living, didn't you?" 
And he answered, "Yes, I did." 

When that question was asked, did you have information that she 
had a husband living at the time of this abortion? A. Yes. 

MR. BECKER: I believe that is outside of the specification. 

THE COURT: Very well. 

MR. MAGEE: I will accept that if it is outside. 

THE COURT: Very well. 

MR. TROXELL: May I explain that we rely upon the page preceding 
685 down to and including the third line of 696? 

BY MR. MAGEE: 

Q. Did you, Mr. Spriggs, discuss with Mr. Offutt what the parole 
records revealed, that is, the parole record concerning Christenson, his 
application for parole revealed about the so-called relationships that he 
had with Miss Ott? A. There was one evening after the trial had started 
that Mr. Offutt had asked me to be a witness and if I recall right, we did 
discuss that on that occasion. 

Q. And did you have information that Miss Ott had misrepresented 
to the parole board that she was actually the common law wife of the wit- 
ness Christenson when she was in fact married to someone else at the 
same time? 

MR. BECKER: I object. I think the question, as the record shows, 
that was asked by Mr. Offutt, was whether she misrepresented to them, 


the parole board, that she would remain true to the man Christenson. 
THE COURT: It is within your specification ? 
MR. BECKER: Yes. 
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THE WITNESS: Shall I answer it? 
THE COURT: You may answer. 
BY MR. MAGEE: | | 

Q. I asked you if you had information along the line indicated. A. 
I remember that very well. I went out to Miss Stern's on, I believe on 
the 30th, and on where Miss Ott lived at the time this'occurred. Miss 
Ott told me that she lived there and her husband was a sailor and I believe 
the sailor was stationed at Norfolk. | 





Q. That was not the gentleman who was in jail? A. That was not 
the gentleman in jail because we had him at the trial, | and he was a sailor 
in a sailor's uniform. | 

Q. Did you also have information that on or about this time that 
Miss Ott was not true to Christenson, that she had been living with at 
least one or two other men at the same time? A. She was living with 
one or two other men. I know, my recollection is that she was living with 
Mr. Ott, or supposed to be Mr. Ott, at this place at 30th and O. 

Q. That was not in fact the Ott who was in the service, was it? A. 
It was not Mr. Christenson but it was the man that was in the service that 
she lived with on O Street. Whether he was her husband or not I don't 
know. | 

Q. Let me see if I can refresh you further. Didn't you also find 
out in the course of your investigation that she had lived with a man by the 
name of William E. Jones, --isn't he a sailor? ; 

MR. BECKER: The question was wasn't he Mr. William E. Jones. 

BY MR. MAGEE: | 

Q. Did you have information that she lived with a man by the name 
of William E. Jones about this time? A. AsI recollect, that Mr. Jones, 
the sailor, was a sailor, and they lived at this place |at O Street as Mr. 
and Mrs. Ott. I think that came subsequently after we discussed it with 
the sailor. | 

Q. And didn't you also learn that she held out this sailor Jones at 
this address, which was 3009 Q Street, as her husband ? A. Thatis 
true. I mean, they lived under the name of Mr. and Mrs. Ott. 
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Q. And in your inquiry at the parole board, then you did learn 
there was misrepresentation from her when she said she was being true 
to Mr. Christenson; isn't that correct? A. Of course; it had to be. 

Q. And that she was in fact perpretating a fraud on the parole board 
when she made such a statement? 

MR. BECKER: I don't know that this witness is qualified to deter- 
mine that. 

THE COURT: Objection sustained as to that. I want to say to 
counsel that I have read this number 3 and understood that the words 
"for which there was no foundation" would have two prongs--fact and law. 
Is that correct? 

MR. BECKER: That is exactly correct. That is the position of 
the government in this case. 

MR. MAGEE: May I say this, Your Honor: I feel that these gentle- 
men were making--this is a proffer of testimony that we are discussing. 


I don't know why they cited it. It is a proffer. Nevertheless, we are 


giving it to Your Honor in support of some question that was asked without 
foundation. It is very similar to the instance we discussed yesterday. 
There is no question that this was just a proffer made at the bench which 

the Court denied. In view of the fact they are putting it in on the 
theory we did not have this information and the proffer ends up with the 
words that we were showing that this was a misrepresentation and a fraud 
upon the parole board I was just asking him whether that was his conclusion; 
that is all. 

THE COURT: I understand. It is quite proper for you to answer the 
one prong that there were facts to warrant that question but there still 
remains the question whether it was abuse of discretion or faulty assump- 
tion on his part to assume that it was a legal question in the circumstances, 
whether it was pertinent. That comes to my mind because we are going 
so far into details of the Peckham case that I think it is almost beyond the 
issue in this case. 

Without any reflection on counsel in this case, I have said many 
times to lawyers there is one general impression that judges get and I 
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hope when you gentlemen become judges you will have ithe same impres- 
sion. | 

Lawyers, like the mills of the Gods, grind exceedingly fine. I don't 
want the case to digress in minutiae that have no effect on the real deter- — 
mination of the issue here. | 

MR. MAGEE: Referring again to this proffer, may it please the 
Court, I would like to ask this witness, and it pertains to the proffer, 
gentlemen, appearing at the bottom of page 541, transcript 1078. Mr. 
Offutt made a proffer: | 

"I want to ask him if it is a fact that he-- That would refer to 
the witness Christenson-- "--went around with this lady, Mrs. 

Mary Lee Ott, when he was out at the Bethesda Hospital in 1950, 

in March and April, and at least once or twice a week while she 

was living with the man in her common law marriage, named Christ, 

who is Mr. Christenson, and that--" | 

The Proffer is broken off. 

Did you have facts that supported that proffer? | By "you" I mean 
you and Mr. Offutt. | 

A. The only facts I had personally was when I investigated 3009 O, 
Mrs. Steerman, and that is the information I obtained out there. 

THE COURT: Let me interrupt again, Mr. Magee. Are you making 
any point of any proffer that was made to the bench or to the reporter in 





that case? Here your number 3 is in these words: 
"On several occasions he asked of witnesses questions that 

were highly prejudicial." ! 

You are not alleging there was any contempt in his making a proffer 

at the bench? | 
MR. MAGEE: It is cited. 

MR. BECKER: Not the proffer itself. It is cited to show the con- 





tention. 
THE COURT: You needn't spend time bringing out facts to support 
a proffer. It is questions that were asked. 
MR. MAGEE: There is nothing but proffers inthe last three pages. 
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It is supported in Charge 3. 
BY MR. MAGEE: 

Q. The information which you have described in your testimony 
was always passed on to Mr. Offutt, was it not? A. Yes. 

Q. He was thoroughly familiar with what you had discovered and 
what you knew and had derived in your independent investigation of the 
Peckham defense? A. Absolutely. As a matter of fact, I took him back 
to this place at 30th and O. I had also talked to Doctor Kilpatrick first 
and took him out to discuss it again with Doctor Kilpatrick. 

Q. Now, you have testified that you were at the trial -- a substantial 
part of the trial--is that correct? A. I was there a good part of it. 

Q. On the occasions when you were there, would you say, in your 
opinion, that there was any undue interference with the presentation of 
the defense coming from the trial judge? A. On some occasions, yes. 

Q. Did you and Mr. Offutt discuss what you should do, what he 
should do on occasions when you felt the trial judge was prejudicing the 
cause of the defense? A. He had asked me one evening what I thought. 

Q. What did you advise him? A. AllI could tell him was he was 
on a spot between what his duty to the Court was and his duty to the client 
was, and that he would have to govern himself according to the dictates 
of his own conscience. 

Q. Did you form any opinion as to whether there was any undue 
interference by the Court-- 

MR. BECKER: I object. 

BY MR. MAGEE: 

Q. -- of Mr. Offutt's cross-examination of prosecution witnesses ? 

MR. BECKER: I object to the question. 

THE COURT: I don't recall that he has answered that. Do you 
understand the question ? 

THE WITNESS: Yes. I thought so when I recall that I was there 
on the cross-examination of Miss Ott. 

BY MR. MAGEE: 
Q. When these instances occurred that you have described, Mr. 
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Offutt objected to them, did you see anything in the way of discourtesy in 
making his objections to what you considered to be undue influence by the 
Court? A. No, I didn't. | 
Q. Did you see him raise his voice or shout on any occasion? A. 
Well, there was occasions, of course, when the exchange became pretty 
heated. That was towards the latter part of the trial.| In the first part, no. 
Q. Do you think in that heated discussion that Mr. Offutt's raising 7 
his voice was disrespect, in your opinion, at the time? A. Oh, no, no. 
MR. MAGEE: That is all of this witness. | 
CROSS EXAMINATION 
BY MR. BECKER: | 
Q. Mr. Spriggs, to clarify in my mind--do I understand that you 
and Mr. Offutt went both to Mt. Alto and Bethesda, in each case examined 
hospital records? A. I didn't go to Bethesda. We went to Mt. Alto and 
to Mrs. Steerman's, where Mrs. Ott stayed. | 





Q. Directing your attention to your appearance at Mt. Alto Hospital, 
is it your recollection--did I understand your testimony to be that the 
records in that hospital indicated a history of prior self-induced abortions 
of Mary Ott? A. No, I didn't say that. | 

Q. Directing your attention again to the visit to the hospital to ex- 





amine those official hospital records, did I understand your testimony to 
be that those records showed that on one occasion while Mrs. Ott.was a 
patient at that hospital that she inserted a tube into her vagina so as to 
cause an abortion on herself? A. The record at Mt. Alto ? 

Q. I understood your testimony that the record showed that. A. 
That came up. There were two records. 

Q. Now, the record at Mt. Alto that you examined with Mr. Offutt-- 
did those records show that, to your recollection? A. One of them 
showed it. | 
Q. That she had put it -- inserted a catheter a her vagina? A. 
They couldn't show she put it in. 

Q. It showed a tube was put in her vagina? A There was some- 
thing about a tube being in there. 
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Q. Inher vagina? A. Yes. 
Q. That is your recollection? A. That is my recollection. How 


it got in there I don't know. 

Q. Have you examined the record of the hospital or the transcript 
of this trial since that time? A. No. 

Q. So, if your present recollection that you have differs from the 
record of the case which includes the hospital records shows contrariwise 
that of course would be the correct one? 

MR. MAGEE: That is purely argument. 

THE COURT: Yes. 

MR. BECKER: I will withdraw that question, if Your Honor please. 

BY MR. BECKER: 

Q. Did I understand you to say that when you went to Mt. Alto with 
Mr. Offutt that you had a conversation with Doctor Kilpatrick? A. Yes. 

Q. Did I understand you to say that your best recollection is that 
Doctor Kilpatrick told you that Mrs. Ott had attempted to cause an abortion 
by withdrawing and inserting a catheter? 

I will rephrase the question to make it absolutely - 

Did I understand your testimony to be that when you and Mr. Offutt 
had your conversation with Doctor Kilpatrick at Mt. Alto that Doctor 
Kilpatrick told you that Mrs. Ott had endeavored to cause an abortion to 
be made on herself by withdrawing and inserting a catheter? 

MR. MAGEE: He can't say that. 

BY MR. BECKER: 

Q. I am asking if that is what he said. A. No, the doctor did not 
tell me that. We discussed it. I think I asked him. 

Q. I think you have answered my question that the doctor told you 
that did not occur. You have stated that the hospital record at Mt. Alto 
gave--and the word "you" is used as I wrote it down--indications of two 
or three prior attempted abortions or abortions of Mary Ott. Will you 
describe those indications, what they were? A. Those records were not 
Mt. Alto records. Those came from Bethesda. 

Q. The record of the Bethesda Hospital shows indications of two 
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or three abortions? A. Indications. | 
Q. Will you tell us what those indications were? A. Actually she 
had been in the hospital on one or two different occasions. One, I believe, 
was in 1947, and one was in 1950, I believe, and at that time she was 
being treated for apparently, as I understood, an abortion. 
Q. What was the indication that gave you that understanding? A. 
The doctor who had the records in his possession. 
Q. Do you know that doctor's name? A. I don't know his name. 
He is a little fellow. I know he brought the records in. 
Q. Is it -- did you appear as a witness in this case? A. No. They 
wanted me to and I asked to stay out. | 
Q. Who wanted youto? A. Mr. Offutt asked me one night if I would 
testify as to my testimony in regards to Mrs. Steerman. 
Q. I believe you stated that you were at the trial in the beginning of 
the trial; is that no right? A. That is right. | 
Q. I believe you also stated specifically that you recall the cross- 
examination by Mr. Offutt of Mary Ott? A. Yes. | 
Q. Were you there during the direct examination of Mary Ott also? 
A. Yes. | 
Q. Is it not a fact that during the direct examination and the cross- 
examination, it was brought out and testified to by Mary Ott that she had 
been living outside of wedlock with both George Christenson and William 
Jones? A. I believe that is true. 
Q. And that all occurred, did it not, -- she was the first witness? 
A. Yes. 
Q. And the evidence came out right at the first of the trial? A. Yes. 
Q. She admitted living with them; is that not right? A. I believe 
that she did. 
Q. So that any testimony by anybody else to the fact that she was 
living with these people was merely cumulative was it not? A. It would 





i 








be, yes. 
Q. She didn't deny living with those two; she admitted it; isn't that 
right? A. She admitted. I don't recall whether it was on direct or cross. 
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Q. Sir, were you present in court on the particular occasion in 
which, perhaps, identify it by this phrase--because it has been used-- 
quite popular in this particular hearing -- in which the judge is reputed 
by the record as having said, "If you don't sit down I will have the marshal 
put a gag in your mouth", to Mr. Offutt? A. Yes, I recall that. 

Q. Do you recall the circumstances surrounding that instance? 

A. It happened pretty quick. That was around the 8th or 10th of June, 
after the trial had been on about eight or ten days. 

Q. I mean, do you recall the circumstances surrounding it. A. Yes. 

Q. Do you recall it was preceded by a bench conference? A. There 
were several bench conferences; yes. . 

Q. Do you recall that this was preceded specifically by a bench 
conference? A. Well, how long a time it took, I don't recall that. I do 
know there were several bench conferences before that occurrence. 

Q. Do you recall preceding that particular quote I gave you that 
during that bench conference the judge was observed to order counsel 
back to counsel table about four times? A. Was that all at one time? 

Q. Iam asking you if you recallit. A. I remember several ex- 
changes. Whether it happened at that specific time I don't recollect. 

Q. You can't specifically recollect what occurred at that specific 
time? A. I can't specifically remember him telling him to go back four 
times; no. 

Q. Were you present in court--do you recall Mr. Offutt objecting 
to the Court looking at the United States Attorney before he could raise 
his objection to questions? A. I don't recall that. 

MR. BECKER: No further questions. 

REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. I understood that you did hear this remark of the judge, that 
he would have the Marshal put a gag in Mr. Offutt's mouth? A. Yes. 

Q. Can you tell this Court how that announcement was made by the 
trial judge? Describe his tone of voice and mannerisms at that time. 

A. Well, he would be excited and irritated. 
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Q. Did he raise his voice when he made that yee A. Yes; 





and I think his arms. 
MR. MAGEE: That is all. 
(Witness left the stand. ) 

MR. MAGEE: Call Mr. Stein. 

Thereupon, 

JACOB STEIN 
was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION | 
BY MR. MAGEE: 

Q. Mr. Stein, give us your full name, your residence and your 
business address. A. Jacob Stein, 7620 Maple Avenue, Takoma Park. 
My business address is the Washington Building. 

Q. You are a practicing attorney, Mr. Stein? A. Yes, sir. 

Q. When were you admitted to the Bar? A. In October of 1948. 

Q. You have been practicing before the courts of the District of 
Columbia since that time? A. Yes, sir. 

Q. Now, Mr. Stein, did you assist Mr. Offutt in connection with 
the trial of United States versus Doctor Peckham which was tried in this 
court in 1952? A. Yes, sir. | 

Q. How often were you at the Peckham trial? A. Continuously. 

Q. Would you say you were there substantially, throughout that 





entire trial? A. Yes, sir. 
Q. Now, when Mr. Offutt went into the Peckham trial, had he just 
completed another rather strenuous trial which lasted several weeks? 
MR. TROXELL: Objection. Your Honor, I don't think it has any- 
thing to do with this. | 
THE COURT: I don't see the pertinence now, but he may answer. 
THE WITNESS: Yes, sir. 
BY MR. MAGEE: 
Q. There came atime, did there not, during the course of the 
Peckham trial, when Mr. Offutt and you talked about) what should be done 
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in so far as your record was concerned, because of certain actions which 
were being taken in that trial by the trial judge which you gentlemen 
deemed prejudicial to Doctor Peckham's defense? A. Yes, sir. 

Q. Will you tell the Court about that discussion and what you 
advised Mr. Offutt should do under those circumstances? A. My advice 
was merely a recommendation to follow the advice that others were giving 
him, that is, that he must put in the record the actions of the trial judge 
to protect his client and my experience wasn't as great as others, and 
still isn't, but that, frankly, was my view also, for whatever value it 
was to him. 

Q. With reference to page 168 of the record, which occurs June 3, 
1952, Mr. Offutt was cross-examining Mrs. Ott, metered page 231. Mr. 
Offutt interposed an objection to the Court in which he said he thought he 
was entitled to complete his examination without interruption by the Court. 

I ask you, Mr. Stein, if prior to that time had the Court in your 
Opinion unduly interrupted Mr. Offutt'’s cross-examination of this witness. 
A. Yes, sir. 

Q. Referring to page 182, metered 245, still during the cross- 
examination of Mrs. Ott, on June 3, 1952, the Court made this statement 
to Mr. Offutt: 

"THE COURT: You may not say another word in open court." 

Would you please tell His Honor how that ruling was made by the 
trial judge, if you remember. A. I remember the trial judge made it in 
a menacing way. 

Q. Did he raise his voice? A. Yes, sir. 

Q. Page 200, metered page 263 of the record, gentlemen: 

Mrs. Ott is still under cross-examination by Mr. Offutt. In the 
middle of the page, without any direct question pending concerning this 
answer, the witness Ott volunteers the following statement: 

"You just asked me when we decided on that money." 

Following that, Mr. Offutt said this: 


"Just a moment. Listen to that, Your Honor. I ask you to 


admonish the witness." 
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When Mr. Offutt made that statement, how did he make it? Describe — 
his attitude. 7 


A. I think it was the type of objection that is regularly made, prop- 
erly, in the conduct of the trial. 


Q. This objection was made to what, for the purpose of the Court 
admonishing the witness? A. Yes, sir. 
Q. The Court said: 

"THE COURT: Just a moment. You have no right to address 
the Court that way. You have no right to say to the Court, ‘Listen 
to that, Your Honor.'" | 
How was that ruling made by the trial judge ? 
A. Ina menacing way. 

Q. Did he raise his voice? A. Yes. | 
Q. Transcript 233, metered page 296, still on cross-examination 
of Mary Ott, June 3, 1952, where the following occurred: 

"MR. OFFUTT:" -- | 
This dealt with the cross-examination dealing with whether or not 

the door of a hotel room where she was aborted was open or closed. Do 
you remember that instance? A. Yes, sir. 
Q. The Court said this: 


"She just said that by 'open' she meant it was unlocked. 
"MR. OFFUTT: Your Honor, I submit I am entitled to examine 
this witness without interference by the Court." 
The Court made the following reply: ! 
"No; in the first place, the matter is immaterial, and in the 
second place, I think the matter has been sufficiently covered." 
Do you have an opinion as to whether or not at that time of the pro- 
ceeding there had been undue interference by the Court in the examination 
of the witness Ott? A. Yes, sir. | 
Q. What is that opinion? Was it undue? A. I believe it was undue. 
Q. When the Court made this ruling to Mr. Offutt's objection how 
was that ruling made? A. Ina strong, vehement way. 


Q. Did the Court raise his voice when he made the ruling? A. My 
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recollection is that the Court did. 

Q. Again, during the examination of the witness Ott, 260-Z-28, on 
metered page 378, still June 3, Mr. Offutt made the following objection: 

"MR. OFFUTT: I can't examine this witness with all this in- 
terruption, I just can’t do it--the Court and Mr. McLaughlin." 

Mr. Stein, do you remember that instance; do you have any recollec- 
tion of this occurring during the examination of Ott? A. Yes. 

Q. I ask you as of that time did you have an opinion as to whether 
or not there had been undue interruption by both the Court and Mr. Mc- 
Laughlin in the examination of this witness Ott? A. I believe there was. 

Q. Transcript 260-Z-51, metered page 402, examination of the 
witness Sullivan--a statement by Mr. Offutt reads as follows: 

"Your Honor please, maybe Your Honor didn't mean it, but I 
object strenuously to Your Honor's characterization of my conduct, 
and I am telling you I am sick; I had to go to the nurse, and I can 
hardly see you right now, and I have had a lot of trouble, and I re- 
sent it. I don't mean to be discourteous and if there is any question 
I want to have that tested right now. I am not discourteous, but I 
am sick, but I wanted to go to the bath and you wouldn't let me go." 
Now, on the occasion when Mr. Offutt made this objection, what was 

Mr. Offutt's condition? A. Sickly. 

MR. BECKER: Object. I don't believe this witness is qualified to 
testify to that. 

THE COURT: AsI have said, if it is going to his physical condition, 
we ought to have a doctor's testimony. 

MR. BECKER: Mr. Offutt was speaking at that time about nurses 
and telling the judge he was sick and said he had been denied the right to 
go to the bathroom. I don't believe this witness is qualified to testify what 
Mr. Offutt's condition was at that time. 

BY MR. MAGEE: 

Q. When Mr. Offutt made this statement to the Court was there 
anything discourteous in his manner, -- raise his voice when he did it-- 
the best you can recollect. A. No, sir. 
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Q. Mr. Stein, much of these proceedings were conducted at the . 


bench. Were you able to hear bench conferences -- that is, the rulings 
by the judge--from where you sat in the court room? ‘A. From where I 
sat I could overhear words which were stated at the bench by the Court. 
Q. Could you hear the rulings of the trial judge where you sat? 
A. Many of them I could. | 
Q. In bench conferences? A. Yes, sir. | 
Q. Where were you seated in the court? A. I was seated within 
the rail, opposite the seats of the jurors. So, if the jurors were looking 
straight ahead, they would be looking at a row of chairs which were placed 
there for lawyers within the rail. | 
Q. In that connection, gentlemen, I refer you to transcript of 
June 4, 1952, page 3, metered page 409. During the course of the bench 
conferences, Mr. Offutt interposed an objection by stating, "Your Honor, 
you are talking loud enough for the jury to hear it." I think you have testi- 
fied that many of these bench conferences could be heard; is that correct? 
A. Yes, sir. 
Q. Transcript 6, June 4, 1952, metered page 412. Mr. Offutt is 
stating to the Court as follows: | 
"The other things, just so that I may have it in the record, I 
have difficulty understanding Your Honor's ruling. At one time 
Your Honor said you didn't see how I could be so stupid. That was 
said in the presence of the jury." 
Did the Court in the presence of the jury state that Mr. Offutt was 
stupid? A. It is my recollection that he did. | 
Q. June 4, page 7, metered page 413--Mr. Offutt interposes an 
objection to the manner in which the Court has been ruling, as follows: 
"The trouble is now that since they are made with the actions 


you did at the time, leaning forward and with great emphasis on 

that--" | 

Then he is interrupted by the Court. Did the Court make rulings 
in the fashion that were described in this -- A. Yes, sir. 

Q. Did the Court emphasize its rulings by raising his voice on 


a 








290 
occasions? A. Yes, sir. 


Q. During the examination of the witness Hodges on June 4, tran- 


script 16, metered page 422, the following objection is interposed by Mr. 
Offutt to the conduct of the Court: 

"If Your Honor please, I object to Your Honor raising your 
hand and leaning forward and looking at the District Attorney before 
he makes an objection." 

I ask you whether that situation or fact as described in that objection 
occurred and you sawit. A. Yes, sir. 

Q. What did the District Attorney do when the judge went through 
this action? A. He arose. 

Q. Did he make an objection? A. Yes, sir. 

Q. On this occasion a bench conference followed. The Court said 
this to Mr. Offutt--I am going to ask you heard it from where you sat: 

"THE COURT: You have no right to address questions to the 
Court. 

"Out of kindness to youl am warning you that if you persist in 
your unethical and discourteous conduct I shall send you to jail at 
the end of this trial. I shall not fine you, I shall send you to jail." 
A. Some of the words which the Court spoke I could hear. 

Q. Will you tell the Court what words of that ruling, your best 
recollection? A. I could hear the word "jail." Other words I may have 
heard and forgotten. It has been four years ago but I remember, as my 
memory best serves me, I heard the word, "jail." 

MR. TROXELL: I believe the Court would not be interested in this 
witness’ speculation of what "I may have heard." 

THE COURT: His testimony is that he heard the word, "jail." 

BY MR. MAGEE: | 
Q. And at the bench, Mr. Offutt interposed an objection to the 

preceding day's conduct of the judge, and I quote a portion of it in the 
following manner--page 17, 423: 

"...1 saw Your Honor did it yesterday, you screamed so and 

you jumped forward and I thought you said something. " 
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Do you recall any instance of that kind occurring the day before, 
Mr. Stein? A. Several of them. ! 
Q. Would you say that the judge did raise his voice to a pitch and 
scream on the preceding day? A. I would say he was|speaking in a tone 
much louder than anyone else participating in the trial, 
Q. Did the judge jump forward as I stated in this objection? A. 
Yes, sir. | 
Q. Ina disconcerting way? A. Yes, sir. 
Q. Now, with reference to an instance which occurred during the 
examination of the witness Hodges, June 4, 1952, page 25, 26 and 27, 
metered page 431, 432 and 433, Mr. Offutt posed a question to Mrs. 
Hodges as follows: 
"Did you tell your daughter you heard any of the conversation 
she was having on the telephone ?" | 
The prosecutor, Mr. McLaughlin: "I object to this." 
404 "THE COURT: Objection overruled. 
"MR. OFFUTT: If Your Honor please, I object to this witness 
Ott -- I call Your Honor's attention, she was nodding her head for- 


ward. Your Honor, that is the very reason I object to Mrs. Ott 





being in the front row, looking at the witness. | 
"MR. MC LAUGHLIN: This is trying to be'sensational, Your 


| 
| 


Honor. 
"MR. OFFUTT: It is not sensational. 
"THE COURT: This is a public courtroom, 
"MR. OFFUTT: Now she is shaking her head the other way. 
"THE COURT: You must not cause any commotion, Mr. Offutt; 
you must behave yourself. ya 
"MR. OFFUTT: I ask Your Honor to instruct the witness, Mrs. 
‘ Ott, not to make any indication of any kind, nod her head up and 
down, or shaking it in the negative. I object to this witness. It is 
to contradict Mrs. Ott." 
Do you remember any such instance of that nature ? A. Yes, sir. 


405 Q. Did you see this witness Ott shaking her head while her mother 
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was on the stand? A. Yes, sir. 

Q@. Was she in a position to be seen by her mother? A. She was 
sitting directly opposite her mother, beyond the rail. 

Q@. Was she near the witness? A. Yes, sir. 

Q. Was she near the jury? A. Yes. 

Q. In your opinion, was she signaling answers to the witness on 
the stand? A. Yes, sir. 

Q. Did you see anything sensational in the manner in which Mr. 
Offutt interposed his objection? A. Nothing. 

Q. Did it cause any commotion in the court room when he inter- 
posed such an objection? A. No, sir. 

@. Did you see any such commotion? A. No, sir. 

Q. Further in this statement, on the same page, gentlemen, 26- 
432, the Court says this: 

"You are guilty of a serious breach of decorum. Please bear 


in mind the admonition I made at the bench." 


Did you see on this occasion any breach of decorum coming from 
Mr. Offutt? A. No, sir. 
Q. The Court, further, on page 27, metered page 433, says this: 
"THE COURT: Yes, but you did it in an excitable manner and--" 
And, with interruption, continues: 


"--in a boisterous manner." 
"MR. OFFUTT: I didn't mean to be boisterous." 
Was that objection made in an excitable and boisterous manner by 
Mr. Offutt, in your opinion? A. No, sir. 
Q. Did he raise his tone of voice in making the objection? A. No 
more than that is common in the pattern of the trial. 
THE COURT: It is time for the usual noon recess. We will adjourn 
court until 2:00 o’clock. 
(Whereupon, at 12:30 p.m., the trial recessed, to resume at 
2:00 p.m., of the same day.) 
AFTERNOON SESSION 2:00 p.m. 
THE COURT: You may proceed. 
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MR. MAGEE: May I take one witness out of order? He is a prom- 

inent member of the Bar. I am going to ask him only two or three ques- 
tions. | 





THE COURT: Very well. 
Thereupon, 

O. R. McGUIRE 
was called as a witness by and on behalf of the Respondent, and, being 
first duly sworn, was examined, and testified as follows: 

DIRECT EXAMINATION | 
BY MR. MAGEE: : 
@. Colonel McGuire, would you give us your full name, your res- 
idence and your place of business? A. O. R. McGuire, residence 1703 
North Highland Street, Arlington, Virginia. Place of business is 502-503 
Southern Building, Washington, D. C. | 
q. You are a practicing attorney, are you not? | A. Iam. 








Q. Would you just briefly give the Court a short summation of your 
legal background and various official positions you have held in the past? 
A. I have been in the private practice of law since 1939. 

prior to that time, for some 21 years, I was counsel to the Comp- 
troller General, Special Assistant to the Attorney General, and Special 
Assistant to various United States Attorneys. I was a:major in the Office 
of Finance Officer, Reserve Corps, United States Army. 

MR. BECKER: I just about got it. I wonder if he could speak a little 
louder ? | 

BY MR. MAGEE: | 

Q. Would you speak the last sentence? A. I was major in the 
Finance Corps of the United States Army, in addition to the other official 
positions I held. 

Q. Did you finally hold some reserve commission when you left the 
Army? A. Yes. I said I was a major. | 


.. Q. Colonel McGuire, going back to 1952, did there come a time when 


you came into the Federal District Court and attended a session in connec- 
tion with the trial of the United States versus Doctor Henry L. Peckham 
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in an abortion case in which Mr. Dorsey Offutt was acting as defense 
counsel? A. Yes. 

Q. And did you come in at a time when Mr. Offutt was cross- 
examining a female witness for the prosecution? A. I did. 

Q. Would you please tell the Court what occurred--whether objec- 
tions were made to Mr. Offutt’s questions and how the Court ruled upon 
the objections of the prosecutor as you saw them that day? A. Might I 
say preliminarily I saw a good deal in the newspapers concerning this trial. 
Like most members of the Bar, I became interested in seeing for myself 
just what was happening. So I came down here to the court, in the old 
building, and went in the court room and was in there from somewhere 
from three-quarters of an hour to an hour. 

Mr. Offutt was cross-examining, I think, or at least examining, 
some woman witness. I don't know who she was or anything about it. I 
knew none of the parties. He would ask a question and government counsel 
would object and the Court would sustain the objection. 

Q. How would the court sustain the objections of the prosecution of 
this cross-examining? A. In whatI considered a very harsh voice. 

Q. Did that occur each time he ruled on the objections that were 
interposed as you heard them that day? A. Yes. While I was there. 

Q. Would you say the harshness of voice persisted throughout the 
rulings as you observed them that day? A. I would. 

Q. Did you see anything in the manner in which Mr. Offutt was 
cross-examining this witness which you would consider improper in the 
way of tone, manner or presentation or discourteous in any way to the 
Court? A. I didn't see any discourtesy. He was persistent in his cross- 
examination. 

Q. Was there anything discourteous in your opinion in his tone or 
manner in the way he was conducting his examination? A. No. It didn't 
seem to me it was. 

Q. That is all. 


CROSS EXAMINATION 
BY MR. BECKER: 














» 
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Q. Mr. McGuire, have you tried criminal cases in the District 
Court here in the District of Columbia? A. Some. — 
Q. Was it 1939 you were admitted to practice here? A. That is 
when I resigned from government service. I was admitted to practice in 





1921. I was admitted to the District Bar. I don't remember just when. 
Q. Would it be nearer 1939 or nearer 1921? ‘a Nearer 1939, be- 


cause, as government counsel, I was permitted to appear before the Court 
without being admitted to the Bar. 


Q. Since you have been in private practice have you tried many 


criminal cases? A. No, sir. I tried one prominent case. 
Q. Would you say how many? A. Only one. 





Q. How long have you known the respondent in this case, Dorsey 
Offutt? A. A period of ten years I guess. : 

Q. During that time have you been associated in any professional 
capacity? A. None whatever. 

Q. I believe you stated that you had read about this particular case, 
the Peckham case, in the newspaper; is that right? A. That is right. 

Q. That induced you to come down to court? A. I did. 

Q. What day of the trial was it that you came to court? A. I 
couldn't say as to that. I don't remember. | 

Q. Would you care to estimate what date of the trial? A. Some- 
time in June or July, the month. I couldn't say the date. 

Q. I don't mean the calendar date; the day of the trial. A. I 
couldn't say. I don't know. | 

Q. At the time you came you don't know whether or not Mr. Offutt 
was examining or cross-examining the witness; is that not right? A. I 
am not sure whether he was examining on direct or cross-examining. 

Q. You heard him examine only that one witness? A. That is right. 

Q. And that only for a period of three-quarters of anhour? A. 
Between three-quarters of an hour and an hour. | 

Q. At the time you came to court was court already in session? 
A. That is right. | 

Q. And at the time you left it was in continuous session or had been 
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in recess? A. Still in session. 
Q. What was Mr. Offutt examining the witness about? What was 
the subject matter of the examination? A. I don't remember that. I 


didn't tax my mind with that. 

Q. You don't remember that at all? A. No. 

Q. Your testimony, as I understand it, was during the period you 
were there, three-quarters of an hour, when the prosecution made objec- 
tions, the Court sustained them in a harsh voice? A. That is right. 

Q. Can you give us specific instances, describe the circumstances ? 
A. No, I can't do that. Government counsel simply arose and said, "I 
object" and the Court said, "Sustained." 

Q. You don't know at that time whether or not there was any provo- 
cation that might cause the judge to be harsh in his sustaining? A. The 
only thing is what I saw in that three-quarters of an hour. 

Q. You can't say whether or not there was any provocation or what 
went before it? A. Not to my personal knowledge. 

MR. BECKER: No further questions. 

REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. Did you see any provocation coming from Mr. Offutt during the 
time you were there which would cause the judge in your opinion to use 
any harsh tone? A. No, I did not, unless his persistency in questioning 
the witness might be considered that. 

Q. Did you consider that a provocation? A. I certainly do not, no. 

MR. MAGEE: That is all. 

(Witness left the stand. ) 
MR. MAGEE: Mr. Stein, would you resume the stand? 
Thereupon 
JACOB STEIN 
resumed the stand, and, having been previously duly sworn, was examined, 
and testified further as follows: 
DIRECT EXAMINATION (Continued) 
BY MR. MAGEE: 
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Q. With reference--for the record, gentlemen, |this occurred 





during the examination of Doctor Kilpatrick on the fourth day of June, 
1952, printed transcript record 286, metered page number 523--Doctor 
Kilpatrick was being examined, and in the course of the examina- 
tion, the record shows that the Court asked some questions. Near the 
conclusion of this instance, which goes over to page 287 , metered page 
524, Mr. Offutt interposed the following objection: : 
"MR. OFFUTT: Now, if Your Honor please, I object to Your 


Honor not permitting me to cross-examine the witness." 


Mr. Stein, were you present during the examination of Doctor Kil- 


patrick? A. Yes, I was. 

Q. Is it a fact that the Court examined this doctor itself? A. Yes, 
it is. | 

Q. Did the Court permit the witness to make a long answer and 
would permit no interruption notwithstanding he was on cross-examination 
by Mr. Offutt? A. I have a good recollection of that. 

Q. Isn't it a fact that the Court instructed Mr. Offutt to let the wit- 
ness completely finish his answer before he said anything about the answer 
and then raise his objections to it? A. That is my recollection. 

Q. And didn't the Court in the middle of Mr. Offutt's cross-examin- 
ation inject himself into the hearing and, instead of cross-examining the 
witness, put this broad question to the witness: | 

"THE COURT: State anything that you took into consideration 
in arriving at your diagnosis." | 

Do you recall-- | 

MR. BECKER: I believe the exact statement is, "State everything", -- 

MR. MAGEE: I am sorry: | 

"--that you took into consideration in arriving at your diagnosis. " 
That occurred, did it not? | 
THE WITNESS: Yes, sir. 

BY MR. MAGEE: 

Q. Immediately following that, Mr. Offutt interposed an objection 
in the following manner: ! 
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"Your Honor, may I just for the record object to Your Honor 
carrying the interrogation and not permitting me to doit. Thank 
you, sir." 

Now, hadn't the Court at that time not permitted Mr. Offutt to carry 
on his cross-examination? A. He had not. The Court had not. 

417 Q. When Mr. Offutt made these two objections which I have read 
to you during the cross-examination of Doctor Kilpatrick, did he make 
those objections in a courteous tone of voice? A. I thought so. 

Q. When the Court made this ruling to Mr. Offutt's objection -- on 
page 286, page 523, -- 

"THE COURT: Objection overruled. You will note your objec- 
tions, if there are any, after the witness completes his answer. I 
do not want the witness interrupted until he finishes his answer. 

"You may proceed, Doctor." 

Will you explain how the Court made that ruling? A. Vehemently 
I would say. 

Q. You mean in a loud tone of voice? Did any gestures accompany 
the ruling, if you remember? A. The impression that I got-- 

MR. TROXELL: I object to any impressions. If the witness has-- 
I think he should recall exactly what happened. 

MR. MAGEE: I don't think anybody could recall what exactly hap- 
pened after four years. 

BY MR. MAGEE: 

Q. Describe how the Court ruled on this particular occasion. That 
is allI am asking. A. Harshly and forcefully. 

418 Q. Again, later during the cross-examination of Doctor Kilpatrick-- 
this is transcript 219, meteréd page number 528. I read: 

"MR. OFFUTT: Your Honor, while Iam here, just so the 
record will be clear as to what my position was, I understood Your 
Honor to tell me not to speak while the witness was testifying. 

"THE COURT: Yes. 

"MR. OFFUTT: And I was objecting to Your Honor refusing 
to let me ask my questions. It was your questions that the witness 


419 
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—* 


420 


299 


was answering. 
"THE COURT: That is correct. You may not interrupt the 
Court when the Court is examining a witness, and the Court has a 
right to ask his own questions. ; 
"MR. OFFUTT: And I was objecting to the Court asking the 
questions and not letting me question the witness. a 
At this stage of the proceedings, had the Court been asking the ques- 
tions and not permitted Mr. Offutt to complete his cross-examination of 
this witness? A. Could you tell me whether this was after the examination 
of Doctor Kilpatrick? ! 
Q. During the examination. A. Yes. 
Q. This is still during the cross-examination of Doctor Kilpatrick 


by Mr. Offutt. A. My answer would be yes. ! 
Q. Can you tell us when Mr. Offutt made these objections in what 


manner he made them? Would you say his tone was courteous? A. Yes, 
sir. | 

Q. What was the manner in which the judge made these particular 
rulings that I have read to you? A. Harshly. | 


Q. It appears that these rulings were made at a bench conference. 
How did you happen to remember the rulings? Could you hear them from 





where you were? A. Yes, sir. 
Q. And a little later during the cross- examination of Doctor Kil- 


patrick, June 4, 1952, transcript 297, at page 534, the Court says this 
to Mr. Offutt: 


“THE COURT: What is your point? 
"MR. OFFUTT: I want him to read what is there, and he wants 


to ask the Court whether he should read what is there, but he had 
previously said he read them and considered them. 
"THE COURT: Don't be so nervous. | 
"MR. OFFUTT: I understand -- I beg your pardon; I am not 
nervous. 


"THE COURT: I think you will have to dialer your tone. 
"MR. OFFUTT: I don't mean it." | 
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Do you remember that occurrence, which happened in open court? 
A. Yes, sir. 
Q. Do you remember anything about the tone of Mr. Offutt's voice 
that was objectionable on this occasion? A. I do not. 
Q. Would you say it was normal tone? A. I would say it was 
compatible, courteous manner, dealing with the Court. 


Q. Still continuing, in connection with the cross-examination of 


Doctor Kilpatrick on the next day, June 5, 1952, page 25 of the transcript, 


there appears the following: 

“THE COURT: Just a moment. I am going to exclude that. 
I am going to exclude that. 

"I want to say this, that if this doctor had declined to disclose 
any information to you, Mr. Offutt, that the doctor was acting 
properly because it was his duty not to disclose any confidential 
matters relating to any one of the patients. 

"BY MR. OFFUTT: 

Q. Did you talk to Mr. McLaughlin about the patient? A. No. 
My conversation with Mr. McLaughlin was when I would have to testi- 
fy, sir, to plan my work. 

"Q. Did you talk to Mr. McLaughlin about this case before you 
took the stand at this trial? 

"THE COURT: You have already asked him that and he has an- 
swered the question. Now you have to have some terminal facilities. 

"MR. OFFUTT: Yes, but I should have some reasonable limits 
in examination, I submit, Your Honor. 

"THE COURT: You have been cross-examining this witness at 
great length, and I will not permit you to repeat any matters. 

"MR. OFFUTT: It is very difficult to keep my power of thought-- 
I don't remember what I asked -- I don't mean to, Your Honor, I 
am sure. 

"THE COURT: I remember what you have asked him; you, 
yourself, should certainly be able to remember what you asked him. 

"MR. OFFUTT: Well, I am sorry if my memory isn't as good 
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as Your Honor's, sir. | 

Up to that point, do you have any recollection of this situation in 
which Mr. Offutt was discussing his problem with the Court? A. Yes, I 
do. I believe that conversation took place in open court. 

Q. Had you seen any unreasonable objection on /Mr. Offutt's part 
in cross-examining Doctor Kilpatrick up to that time? A. No, sir. 

Q. Now, with respect to Mr. Offutt stating he had difficulty keeping 
his power of thought, had he been interrupted numerous times prior thereto 
in his examinations of witnesses by the Court? A. Yes, sir. 

Q. Do you think there was such interruptions to disturb his chain 
of thought ? | 

MR. TROXELL: Objection. This concerns what is subjective on 
the part of Offutt. I don't know how this witness can probe Offutt's mind. 

THE COURT: Read the question. 

(Question read.) 
THE COURT: You may reframe the question. 
MR. MAGEE: I will reframe it. 

BY MR. MAGEE: 


Q. What effect, in your opinion, did the interruptions of the Court 
have on Mr. Offutt at this stage of the proceeding ? | 
MR. TROXELL: If he knows. I doubt that this witness could probe-- 
THE COURT: The question is, were the interruptions excessive, 
or were there many of them? 





THE WITNESS: If the Court is putting the question, I would say yes. 
BY MR. MAGEE: | 
Q. And, later on, during the cross-examination of Doctor Kilpatrick 
on the same day, same page, gentlemen, Mr. Offutt says: 
"Your Honor, when you move like that it startles me and dis- 
turbs me." | 
And then continued after interruption by the prosecutor: 
"I know you don't intend to do it." | 
Do you recall any such actions on the part of the trial judge, move- 


ments which would startle a person during cross-examination of a witness ? 
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A. It wouldn't be startling to a spectator, but I could understand it would 
be to a lawyer who is conducting an examination. 
Q. And it continued further on the next page: 
"When you jump from the seat up to the desk it does, because 


most of the time you reprimand me or stop me, and I am very much 


upset and nervous about this." 

What can you tell us with respect to that injection, as to whether the 
facts stated are true? A. I would say, observing Mr. Offutt in that cir- 
cumstance, which I have in mind that he was being upset and that he was 
nervous. 

Q. Is this statement based on fact, when "You", referring to the 
judge, jumped from your seat up to the desk and then reprimands Mr. 
Offutt, did that situation occur? A. I recall that it did. 

Q. Then after some colloquy in which the Court said, "Don't be 
absurd, " the Court concludes this colloquy by saying, -- page 27, metered 
592-- 

"Unless the next utterance that comes from your lips is a 
question addressed to this witness I will excuse this witness". 

Will you please tell this Court how that ruling was made by the trial 
judge? A. AsI recall the ruling, it was made in a tone of voice which 
suggested that there was to be no interference at all with the rulings of 
the Court, no questions taken of it. 

Q. And would you say the ruling was made in a normal tone by the 
Court or would the Court elevate its voice, or what would happen? A. 

As I recall the trial at that point, I would say that the Court was very 
agitated when those remarks were made. 

Q. Keep your voice up just little. I am having trouble hearing all 
your answers. Then, in the cross-examination of Christenson on June 
5th, Transcript 103, metered page 637, Mr. Offutt makes a motion to the 
Court as follows: 

"MR. OFFUTT: If Your Honor please, can I make one other 
motion while I am up here -- 
"THE COURT: Yes. 
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"MR. OFFUTT: -- it is very difficult to try this case -- 
"THE COURT: What is your motion? It is very difficult for 


the Court, also. | 
"MR. OFFUTT: I assure you I am not difficult." 
Now, up to that point, had you seen any actions coming from Mr. 
Offutt which in your opinion were difficult? A. He showed nervousness 
and at times his behavior showed that he was bewildered. How that would 
affect the Court I couldn't say. ! 
426 Q. The Court then continued: 

"Yes, you are." 

Mr. Offutt said: 'I resent that. You don't tell me in what 
respect -- I will do what you tell me to -- you even accused me, 
you said that I couldn't be so stupid." 
Prior to this time, do you recall the Court having used that language 

to Mr. Offutt, that "You couldn't be so stupid"? A. Yes, sir. 
Q. And, later on, Mr. Offutt made a motion as follows: 

"Your Honor, the motion I make, Your Honor, now is to permit 
me to examine this witness, without interruption, and without these 
statements before the jury." | 
The Court said: 

"That is not a motion. You may go back to ‘counsel table." 

Up to that time, had Mr. Offutt been permitted to cross-examine 
without any interruptions? A. Would you refresh my recollection before 
I answer that by telling me whether that remains the Witness Christenson ? 
Q. Yes, sir; this is while Christenson was on the stand. It was 
June 5, 1952. A. I remember the incident. | 
Q. My only question to you was whether at the time Mr. Offutt made 
this motion, he had been permitted to examine witnesses without interrup- 
tion by the Court in the presence of the jury. A. No, sir. 
Q. Then, again during the examination of the witness, cross- 
examination by Mr. Offutt, metered page 655--there was an interruption 
by the Court on page 120, and then Mr. Offutt makes the following state- 


ment on page 121: 
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"MR. OF FUTT: And I will do it in due time. Could I conduct 
my examination the way I want to do it, Your Honor, without being 
interrupted ?" 
Isn't it a fact that there had been interruptions throughout this 


Christenson cross-examination ? 
MR. TROXELL: I object. The question is not one of interruption. 


The question is whether the interruptions were undue, I believe. 


THE COURT: He has repeatedly said, in his opinion there were 
many and excessive interruptions. 

BY MR. MAGEE: 

Q. And would you say by June 5, during this stage in the cross- 
examination of the witness Christenson that the interruptions by the Court 
were undue? A. Yes, sir. 

Q. Further.on in the cross-examination of the witness Christenson, 
June 5, page 138, metered transcript 672, Mr. Offutt made a motion for 
mistrial. Quoting: 

"If Your Honor please, I move for a mistrial, as I was making 

a motion at the close of today's session before the noon recess, while I 
was in the middle of the motion, your Honor stood up, left the bench, and 
waved your hand and motioned me to stop, in the presence of the jury." 

Do you remember such a factual situation occurring? A. I do. 

Q. Did it occur substantially as stated in Mr. Offutt's motion, ac- 
cording to your best recollection? A. Yes, sir. 

Q. When Mr. Offutt made this motion, did he make it in a courteous 
manner? A. It appeared to me it was in a courteous manner. 

Q. Still during the cross examination of Christenson on June 5, 
transcript 174, page 708. Mr. Offutt was cross-examining this witness 
in the following manner: 

"Q. That is the reason you went down to help her, because 
you knew she could not go through with getting rid of the baby alone; 
isn't that right? A. I did not know what was going to happen to her, 
to tell you the truth. 

"Q. The purpose in going down there was to help get rid of the 
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baby, wasn't it? | 
"THE COURT: I will not permit you to repeat that question in 

that form. The witness practically said no to that question. 

"MR. OFFUTT: I object, your Honor. He did not practically 
say no, as I understood it, and it is for the jury, I submit, and not 
for your Honor to interpret his answer, and I object to it and move 
for a mistrial again. | 

"THE COURT: I shall not permit counsel to trap the witness 
into an admission that he committed a crime." | 
Do you recall that instance? A. Very well. | 
Q. Isn't it a fact that this interruption, when the witness made this 

admission, occurred in a very critical stage of the cross-examination of 
the witness Christenson? A. Yes. 
Q. Is it your opinion this interference destroyed the effect of that 
admission before the jury? | 
MR. TROXELL: I object to that. This witness doesn't know what 
effect the question had on the jury. | 
THE COURT: It asks for an interpretation of the effect. 
MR. MAGEE: I will reframe the question. I ask you this: 

BY MR. MAGEE: | 

Q. Had the witness said no to that question prior to this time as 
the Court intimated ? | 

MR. TROXELL: The record speaks for itself. I question whether 
this witness remembers the transcript. I submit the record should be 





relied upon. | 
THE COURT: I take it the record reports all that was Said. 
MR. MAGEE: I will abide by that ruling. | 

BY MR. MAGEE: 


Q. From your knowledge of this experience was Mr. Offutt trying 

to trap this witness ? | 
MR. TROXELL: I object to that. 
THE COURT: Sustained. 


BY MR. MAGEE: 
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Q. Mr. Offutt interposed the following objection to this action on 
the part of the trial judge: 

"I object to the Court helping the witness out and explaining 
something he did not explain. He can explain it, Your Honor. 

"THE COURT: It is the Court's duty to protect witnesses 
against oppression." 

THE WITNESS: I missed that word. 

BY MR. MAGEE: 

Q. You remember that? A. I missed the word. 

Q. "To protect witnesses against oppression." Do you remember 
anything about that instance? A. I remember generally that instance, yes, 
sir. 

Q. Did you form an opinion as to whether or not this interjection by 
the Court into the cross-examination of the witness Christenson was undue? 
A. I did not think it was undue. 

Q. You did not think the Court's interference -- 

MR. TROXELL: The witness has answered the question. I object. 

MR. MAGEE: I am asking if you formed an opinion whether the 
Court's interference into this cross-examination at this point was undue. 
What is your answer? 

MR. TROXELL: I object. The witness has already testified that 
the interruption was not undue. I don't think counsel has a right to geta 
different answer. 

MR. MAGEE: I don't think the witness understood the question. 

I talked to him before I put him on the stand. 
BY MR. MAGEE: 

Q. Did you understand my question correctly? A. After hearing 
the colloquy I see I did not. The reason I didn't is because I had personally 
interviewed the witness Christenson and I was one of the few people that 
had spoken to him. That conversation is in my mind. I was thinking of 


that and also thinking of your question. I see that I was confused. 


Q@. I ask you the question again: Do you think this interruption by 
the Court at this time in the cross-examination of Christenson by Mr. 
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Offutt was undue interruption by the Court, is what I am talking about. 
A. I think the interruption was an undue interruption at that time of the 
trial, at that particular point of the examination of the} witness, which I 
felt, and so testify, was a vital part of his examination. 
Q. Continuing further during the cross- examination of the witness 
Christenson, June 5, transcript 194, metered page 728, the following 








appears: | 
“THE COURT: Objection overruled. | 


"MR. OFFUTT: Can my objection run to--' 
"THE COURT: Objection overruled. | 
"MR. OFFUTT: Now, if Your Honor please, I object to Your 


Honor signaling me down with your hand each time. 
"THE COURT: Well, you keep your seat or I will have the 
marshal make you resume your seat. | 
"You may proceed. 
"MR. OFFUTT: I move for a mistrial. 
"THE COURT: Proceed." 
Was the Court using its hand to signal Mr. offutt during the course 
of this instance, if you remember? A. Yes, sir. | 
Q. During the examination of Sullivan, the police officer, June 6, 
1952, transcript 235, page 770, 771: 
"BY MR. OFFUTT: | 
"Q@. While the four of you were in the basement, and while the 
three detectives were in the process of taking these things you have 
referred to, this man came down the steps, didn't he? A. Yes, sir. 
"Q@. He came all the way down into the basement before any- 
thing was said, isn't that right? A. As far as I know. 
"Q. I want your best recollection, as far as you know, that's 





all. A. I have given it to you. 
"Q@. Didn't his brother, Dr. Peckham, ast him to call me first, 


| 


that is Dorsey Offutt ? 
"THE COURT: You have been over that twice; now you can't go 
over it the third time, and the witness has answered your question. 
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He stated his recollection of what occurred. 


"MR. OFFUTT: Your Honor, it is very difficult to examine 

the witness with Your Honor interrupting me and Mr. McLaughlin 

both interrupting me." 

Now, you have already indicated that the Court had interrupted Mr. 
Offutt in a manner which you thought was undue. Had Mr. McLaughlin 
also been interrupting Mr. Offutt? A. Yes, sir. 

Q. And, in your opinion, had the interruptions of the prosecutor 
reached the stage where they, too, were undue? A. Yes, sir. 

Q. The Court made this remark immediately following Mr. Offutt's 


objection: 


"I think you are very discourteous to the Court. 
"MR. OFFUTT: I don't mean to be discourteous. " 
Had you seen anything up to that time that you considered to be dis- 
courteous coming from Mr. Offutt directed to the Court? A. No, sir. 
Q. June 6, examination of Waters, page 255 of the transcript, 


metered page 790: 
"BY MR. MC LAUGHLIN: 
"Q. Officer, your full name is what? 
"MR. OFFUTT: May I just note an objection? I just noticed 
something here, so I will have it on the record, Your Honor. 
"I object to Mary Lee Ott, who is under subpoena, being in the 
courtroom, in the same position that she occupies every day." 
Now, I ask you: Was Mary Lee Ott at that time sitting in the court 
room in a position she had been occupying prior to that time? A. Yes, 
sir; opposite the witness. 
Q. That was in front of the court room, as you testified to? A. 
Yes, sir. 
Q. Where she could look at the witness chair where the witnesses 
were sitting? A. Yes, sir. 
Q. Just for the record, the prosecutor announced that the witness 
Ott, "She hasn't been released from the subpoena of the government." 
The record shows two statements by Mr. McLaughlin, a statement 
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by the Court, another statement by the Court, reading from the top, and 
then the Court makes this statement: 


"After her testimony is concluded, she can sit any place she 





likes. Any witness who has testified may remain in the court room 
as a spectator, and the mere fact the witness may be called for re- 
buttal is no reason for the Court not permitting the witness to remain. 
We were over that yesterday, Mr. Offutt. Please don't repeat it. 
"MR. OFFUTT: I object to the long speeches about it, Your 
Honor; I just made an objection and I asked your Honor to rule on 
it, that’s all. | 
"THE COURT: You object to what? 
"MR. OFFUTT: I object to -- 
"THE COURT: You object to what? | 
"MR. OFFUTT: I object to the long dissertation about it. I 
made no argument; Your Honor has not permitted me to make any 


argument, and I merely object to Mr. McLaughlin --" 
437 Had Mr. McLaughlin up to that time been making statements which 
were not objectionable not directed to the Court but directed to Mr. Offutt? 
A. Yes. | 
Q. When Mr. McLaughlin made those dissertations directed to Mr. 
Offutt did the Court ever reprimand him during the trial? A. The Court 
did not reprimand him. I would like to change the word "dissertation." 
It was more of the nature of an aside. | 
THE COURT: I don't understand the word. 
THE WITNESS: They were remarks which were more or less made 
in the vein of after-thought which were not in the nature of objection; just 
remarks made by the prosecutor, as I recall it. | 
THE COURT: Is the word you use, a-s-i-d-e-s? 
THE WITNESS: Yes, Your Honor. | 
BY MR. MAGEE: | 
Q. It is stated after that: | 
“THE COURT: I think you are getting very discourteous to the 


Court." 
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Had Mr. Offutt up to that time done anything which you saw was 
discourteous to the Court? A. Not what I thought was discourteous. 


Q. Further, during the examination of Officer Waters, transcript 

307, metered page 842: 
438 "MR. OF FUTT: May we come to the bench and get this 

straightened out, rather than discuss the matter in the Court? 

"MR. MC LAUGHLIN: Straighten it out right here. 

"THE COURT: Just a moment. Don't address the Court in that 
manner. 

"MR. OFFUTT: I am not -- 

"THE COURT: What do you mean by saying to the Court ‘let's 
get this straight' ? 

"MR. OF FUTT: I do not think I said that. 

"THE COURT: Yes, you did. 

"MR. OFFUTT: May I have it read? 

"THE COURT: No, you may not. 

"MR. OFFUTT: If I did -- 

"THE COURT: Now, do you want me to repeat my ruling, for 
your benefit, or not? 

"MR. OFFUTT: Yes, Your Honor, I do.” 

When Mr. Offutt asked leave of the Court to come to the bench to 
straighten this matter out, did he do it in a courteous manner? A. AslI 
recall it, he did. 

Q. When the Court made this statement, ''What do you mean by 
Saying to the Court, ‘Let's get this straight?', how did the Court make 
that ruling? A. AsI recall it, the Court had seized on that. It was 

merely out of contention. The remark was not made in such a way 
it was imflammatory or discourteous. The Court apparently had felt 
that it was and had responded very vigorously. 

Q. During the examination of the witness Graff, who was the jail 
witness, the gentleman bringing up the record from the jail, transcript 
record 350, metered page 886: 

"MR. MC LAUGHLIN: MayI say that his actions -- 
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"MR. OFFUTT: I object to Your Honor moving your hand as 
you did just then, and gesticulating, and I want to put on the record 


those things. | 
"THE COURT: Go back to the counsel table. " 

Mr. Stein, do you have a recollection of the jail|witness Graff, who 
brought some records and testified in this case? A. Very good recollec- 


tion. 





Q. When Mr. McLaughlin started this motion or statement against 
Mr. Offutt's actions, had the judge been moving his head and gesticulating 
during the course of this prior ruling he had just made ? A. Generally, 
when he ruled at that point in the trial they were accompanied by gesticula- 
tions. | 
MR. BECKER: I object to that as not being responsive. 
BY MR. MAGEE: 
Q. Give us your best recollection as to whether on this occasion 





there were gesticulations and movements of the judge when he made this 
ruling on the preceding page dealing with Mr. Offutt's request--no; I am 
sorry--dealing with the ruling on Mr. McLaughlin's suggestion at this 
time, as you remember? A. It is my best recollection that he did. 

Q. Thathe did? A. Yes. | 


Q. When Mr. McLaughlin makes this statement, the Court says 


to both counsel: | 


"Go back to counsel table. | 
"MR. MC LAUGHLIN: For the record, Your Honor, may I 

say that the defense attorney is constantly interrupting Your Honor 

not only in this case but when Your Honor has other matters before 

him at the bench this morning." | 

Was that a correct statement of what had occurred? Had he con- 

stantly interrupted the Court, in your opinion? 

MR. TROXELL: This statement made by Mr. Mc Laughlin was at 

the bench. I object to this witness being questioned-+ 

441 MR. MAGEE: You are citing it as a basis. If this is an incorrect 


statement-- 
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THE COURT: Did you hear that? 

THE WITNESS: I do not have a recollection of hearing that bench 
conference. I understood the question was whether or not Mr. Offutt had 
made objections continuously at the trial. That was the question which I 
was answering, which I believe was the one you put to me. 

BY MR. MAGEE: 

Q. He was accused of constantly interrupting the Court by Mr. Mc- 
Laughlin. I am asking you whether Mr. Offutt did constantly interrupt 
the Court; is that true or not? A. I would say it was untrue. 

Q. Now, further, during the examination of the witness Graff, 
June 9, transcript page 382, metered page 918, the Court states: 

"THE COURT: Just a moment. I shall not have you read the 
answer to that. I am going to exclude this as immaterial. 

"MR. MC LAUGHLIN: Absolutely. This whole line is imma- 
terial, if Your Honor please. 

"THE COURT: There is no conflict in these messages. It is 
just a waste of time. 

"MR. OFFUTT: Will you let me read the last portion? 

" "Will be’ --" 

"THE COURT: No, you will not read any further. 

"BY MR. OFFUTT: 

"Q. Didn't you on February 7, 1952, as a result of a telephone 
message -- don't state the message -- from Mr. Christenson to 

Mrs. Ott, tell Mr. Christenson that Mrs. Ott would be out at the 


jail to see him about this case? 
"THE COURT: Now, don't you understand my ruling that I 
have excluded that? 


"MR. OFFUTT: All right. 
"THE COURT: Don't you dare repeat questions in a different 
form after I have excluded them." 
Now, Mr. Stein, you were a lawyer and you were at the counsel 
table at the time this occurred, were you not? A. No, sir. 
Q. I won't ask you any questions about it. Iam sorry. Were you 
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present during the testimony of a witness by the name of Gale -- G-a-l-e 
-- about June 9th -- A. Ido not recall that witness’ name. 

Q. Mr. Gale was a witness from the parole board. Did you happen 
to be there when he was there or do you still not remember the witness ? 
A. I don't believe I was present when he was there. | 

Q. Were you present during the testimony of the witness William 
Edward Jones, Jr., which occurred around June 9th, 1952? A. I 
remember a part of his testimony. I believe he was an inmate of the 
jail, was he not? | 

Q. Iam sorry, thatis incorrect. Wasn't Jones this sailor that 
Mrs. Ott was living with? A. My recollection on that is not too clear. 

Q. You don't remember this particular testimony ? A. Ido not. 

Q. You recall that later in the case around June 9, 1952, that 
the prosecution witness, Mrs. Ott, was recalled to the stand, were you 
there when she was put on the stand again? A. I remember her returning 
to the stand; yes, sir. | 

Q. And an examination occurred about whether or not she was 


claiming her privilege in connection with her medical history? A. I 





remember part of that examination, yes, sir. | 
Q. I ask you if you remember this instance which appears at page 
490 of the record at page 1026: 
"MR. OFFUTT: Now, if Your Honor please, I object to your 
raising your voice at me and shaking your hand in that fashion, 
and appearing to reprimand me. | 
"THE COURT: Well, you have to behave yourself in accord- 
ance with proper professional ethics. ! 
"MR. OFFUTT: I submit that is proper, and there is no justi- 
fication for your Honor to raise your voice and gesture in that way, 
and reprimand me in front of the jury." | 
I ask you if you remember whether this occurrence did occur in 
front of the jury so they could see it; that is, the waving of the hand and 
reprimanding of the Court. A. Yes, sir. | 
Q. Do you know of any conduct during the examination of the witness 
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Ott that would justify the Court in reprimanding Mr. Offutt and shaking 
his hand at him? A. I saw none. 

Q. Thereupon Mr. Offutt said: 

"IT move for a mistrial, Your Honor" ee 

Interrupted by the Court--continued: 

"MR. OFFUTT: I move for a mistrial, and I say it is perfectly 
proper for me to ask questions that I think are proper. 

"THE COURT: Motion denied. 

"I am not going to have this witness or any other witness 
badgered the way you have been badgering witnesses." 

When Mr. Offutt conducted his examination of the witness Ott where 
did he conduct itfrom? A. Most of the time he was standing very close 
to the rail which divided the spectators from the actual area where the 
trial was taking place. 

Q. How far would that be from the witness Ott? A. I would say 
around 30 feet. 

Q. Did you see Mr. Offutt badger the witness Ott during the course 
of time when he was examining her? A. He was persistent in his cross- 
examination but I wouldn't call that badgering. 

Q. Did you see him badger any witness who had testified prior to 
the recalling of Mrs. Ott? A. No, sir. 

Q. Mr. Offutt thereupon made the following motion: 

"MR. OFFUTT: I object to that and move that that is not in 
accordance with the record, Your Honor, and I submit I have not 
badgered this witness, and I have a right to ask if she is claiming 
privilege. Your Honor said she did, and she has a right to privilege. 
I think you have already testified that there had been no badgering 

up to the point where Mr. Offutt made this motion; is that correct? A. 
Yes, sir. 

Q. Were there occasions when you say Mr. Offutt was some dis- 
tance from the judge's bench when he was examining witnesses--you say 
some 30 feet back of the witness stand. I will reframe the question. 


You have testified on occasions when Mr. Offutt was examining 
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witnesses he was some thirty feet from the witness stand. Is that cor- 
rect? A. That is my judgment of the distances involved in the old court- 
house. | 

Q. Bearing in mind the setup of that old courthouse, that particular 
courtroom, he would then be even further away from the judge; is that 
correct? A. A matter of feet probably. 


Q. He would be some feet further away from the judge? A. Yes, 


sir. 
Q. Isn't it a fact that the acoustics in those old: courtrooms are 

rather bad? A. The only thing I could tell you about that was I believe 

the air conditioning was on during that trial, which was in June and my 


recollection is that the air conditioning did make a noise there. I never 





formed an opinion on the-- | 
Q. Mr. Offutt being that far from the bench, with the air condi- 
tioning on disturbing the acoustics, weren't there occasions when the 
Court and Mr. Offutt didn't understand each other? 
MR. TROXELL: Objection. 
THE COURT: Sustained. | 
MR. MAGEE: Your Honor, I submit it is proper because there is 
a clear instance of misunderstanding here on page 507 , which is obviously 
due because neither heard what the other was saying. I thought this 
might help Your Honor in reaching a conclusion whether Mr. Offutt under- 
stood what the judge said. He thought he heard the word "stupid". The 
judge said he didn't use it on this occasion. I thought Your Honor-- 
THE COURT: If it is apparent on the record, I will certainly take 
note of it: If it is of any assistance to counsel. 
You have had witnesses" testimony frequently as to that courtroom. 
It so happens that I have held court in that courtroom when I was desig- 


nated before this designation. It must have been two/or three years ago. 


| 

I do know what the situation is in the courtroom. 
MR. MAGEE: In that connection, I merely call Your Honor's 

attention to the situation that appears on page 507 of the transcript during 


the examination of the witness Holton, at 507 of the record, where it is 
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obvious there is a misunderstanding between the Court and counsel as to 
whether the Court used the word "stupid'', which concludes with Mr. 
Offutt admitting that he misunderstood the judge. 

This is given as a citation for contempt. I submit in the light of 
what the witness said, and I suggest, when Your Honor reads it, that 
will be manifest from its face. 

THE COURT: Very well. What does the record show about that 
word? Is that word in the record ? 

MR. MAGEE: No, sir, it is not in the record. Mr. Offutt thought 
he, the judge, sustained the objection because the judge used "stupid." 
The judge said he didn't, and Mr. Offutt said, "I am sorry." 

After the witness Holton had testified, Mr. Offutt on June 10, 1952, 
transcript 531, metered page 1068, made the following motion to the 
Court: 

"MR. OFF"-- 

THE WITNESS: Let me interrupt you for one moment, Mr. Magee. 
Was Holton a member of the police department? I don't recall his name, 
apart from his testimony. 

BY MR. MAGEE: 

Q. Just for the record, he brought the records from Bethesda 
Hospital. A. Ido recall him now, sir. 

Q. Referring to this motion, Your Honor: 

“MR. OFFUTT: Yes, sir. If the Court please, I respectfully 
move Your Honor to declare a mistrial, Your Honor, for these reasons. 
Your Honor has characterized me by gestures, by intonations 
of voice, by leaning forward in your chair, waving your hand at me, and 
time and time again I have tried to get these things in the record when 
they occurred but Your Honor has refused to let me come to the bench 
and refused to let me make a proffer in open court when I have tendered it. 
"I have read the cases of Bilecci and Lewis, and they hold 
that I am entitled to do that, and that's the reason I have tried to do it 


when the occasion arises, and Your Honor has prevented me from doing 


it. And, if Your Honor please, you have created an impression of prej- 
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udice with your accusations-- 

"THE COURT: Now, just a moment. ! 
"MR. OFFUTT (Interposing): I have the record right here. 
"THE COURT: Just a moment. I will not permit you to argue. 
"MR. OFFUTT: I am not arguing; I want to|state the basis 

for my objection and my proffer. | 

"THE COURT: You have already stated it. | 
"MR. OFFUTT: I want to proffer these things which the Court 
of Appeals has said I have to do, in the Bilecci case and in the 

Lewis case. | 

"THE COURT: The motion is denied; the motion is on the 
record and is denied." 

Now, at this stage of the proceeding, is it true, ie to that tini)> 
that the trial judge had characterized or directed gestures at Mr. Offutt? 
A. Yes, sir. | 

Q. Is it true that he had leaned forward in his chair and waved 
his hand at Mr. Offutt in the presence of the jury? A: Yes, sir. 

Q. Is it true that time and time again Mr. Offutt attempted on 
those occasions to make motions, to make objections but was cut off by 
the Court? A. Yes, sir. | ; 

Q. Is it true that the Court refused him, prior to fhiat time, the 
right and opportunity to come to the bench to make such a proffer? A. 
Yes, sir. | 
Q. Is it true that when he attempted to make ah motions and 
proffers in open court that the Court cut him off and did not permit him 
to conclude his proffers? A. Yes, sir. ! 

MR. TROXELL: On all this, the record speaks for itself. I find 
this witness has a phenominal memory. I think the record speaks for 
itself. I am not questioning this witness': integrity, but he has a phen- 





ominal memory. I think we are wasting time letting this witness testify 
about each point. It puts me in the position of having) to go back over it. 
I don't want to deprive counsel of the right of direct examination, but 
much of this concerns that which speaks for itself; that is the record. 
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MR. MAGEE: I submit-- 
THE COURT: It seems to me, Mr. Magee, that there is sufficient 
in the prior record that has been read and testified to here to support 


that motion. 

I am not saying what the ruling on the motion should be. And Iam 
not saying that all those things were proper at this time. 

I am not ruling on anything other than that there will be enough 
colloquy, to put it mildly, and discussion to warrant those statements 
that he made in his motion at that time. 

Let me see if there is dispute here. When it is claimed that he was 
refused the right to put those things into the record or to come to the 
bench--I recall there has been some testimony about a refusal when he 
asked to come to the bench--did Mr. Offutt ever go to the reporter and 
dictate or start to dictate to the reporter what he wanted in the record? 

MR. MAGEE: No, sir. The reason for that is obvious. The Court 
ordered him to proceed and ask a question. He said "If the next word 
that comes from your mouth is not a question, I will cut off the examina- 
tion of this witness." 

So, he had no choice but to proceed. Then, when he got an oppor- 
tunity like this later then to present the motion to the Court, some were 
presented in this fashion and some were presented in writing, and are 
in the file. 

As the occasion arose when he attempted to make a motion--this 
motion was cut off. He never finished this one, as Your Honor can see. 

THE COURT: I see what the record shows about that. But what I 
am inquiring about: I asked counsel, would not in such circumstances as 
you present, would not the proper course for counsel have been to step 
before the reporter and in a quiet tone state, so that the Court could 
hear it, but not the jury or the whole courtroom, that he wished the rec- 
ord to show that so-and-so, whatever he wished? 

MR. MAGEE: That is what was attempting to be done at the bench 
conference. Mr. Offutt's tone, as our evidence shows, was quiet, but 

he wouldn't have an opportunity to turn to the reporter if the Court 
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didn't permit him to dictate even in a quiet tone when the Court is order- 
ing him to proceed, to proceed with questions, is what the Court was 
saying. ! 

THE COURT: Do you agree it would be proper practice for a trial 
attorney to step to the clerk's bench in front of the reporter and quietly 
state to the reporter what he wished the record to show? 

MR. MAGEE: I would doubt it, for this reason:) I think under our 
rules we would have to make that motion with permission, Your Honor, 
of the judge in open court or we would have to make a written motion 
and get it filed. That would be my opinion of what the proper practice 
is. The practice in this jurisdiction is to make this sort of a motion at 
the bench which Mr. Offutt was asking. The reporter then turns around 
and stands at the bench with the Court and counsel and he takes down the 
motion. But it is cut off. | 

THE COURT: I have never experienced such practice, that is, 
going to the bench or asking for a bench conference. I have seen attorneys 
frequently ask the Court to excuse the jury if the attorney wishes to make 
a motion in the absence of the jury. Of course, that is common practice. 

MR. MAGEE: Mr. Holtzoff rarely does that. His practice is, 
when you have a motion, he makes you come to the bench and there you 





have to state it. He will rule on it one way or another. It is very seldom 
he gives you the opportunity to argue a motion in the absence of a jury. 
He believes the case should be expedited. That is his philosophy and he 
proceeds in that fashion. 3 
THE COURT: Again and again in innumerable cases I have seen, 
experienced--I have seen trial counsel go to the reporter--it is always 
near the Court--and he will merely state to the reporter in the presence 
of the judge, so the judge can act on it or know what is being done, and 
state his objections and what they are based upon. 
MR. MAGEE: I would say our bench conferences are precisely 
that. That is, to take you out of the hearing of the jury and to state it 
quietly to the reporter. In this situation, Mr. Offutt|couldn't, for ex- 


ample, say, 'Very well, I am going to state it quietly to the reporter." 
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He wouldn't let him state it to the Court while the reporter was listening. 

THE COURT: I should think he would not have to state to the Court 
he is going to state something to the reporter. 

MR. MAGEE: The difficulty with that, as a practical matter--you 
see how these proceedings go--he is ordered to ask a question. He is 
not going to be permitted, "If the next word comes from mouth is not a 
question”. 

THE COURT: Of course that raises a different question. He can't 
do it then. I was clearing up in my mind, or trying to, whether the prac- 
tice, as I understood it, is not the practice here in the District of Columbia. 

MR. MAGEE: I have never seen it done in that fashion. I have 
been practicing since 1930. Our practice is, just as it occurs in this 
record: We either excuse the jury, as Your Honor suggested, or we 
approach the bench. The reporter takes that down. The Court either 
rules or takes it under advisement and orders us to proceed with the 
case. This is the practice, and before this particular judge-- 

THE COURT: When I am a guest of honor, I don't like to be critical. 
I must say that if the practice I am familiar with were followed a great 
deal--had been followed in this case, a great deal of friction might have 
been avoided. 

MR. MAGEE: I agree with Your Honor one hundred per cent. If 
Mr. Offutt had been permitted to state this quietly and gone on, there 
wouldn't have been any friction. It just didn't happen that way. This was 
the way he was required to doit. The trial judge controls it. 

THE COURT: Sometimes I have heard attorneys when they approach 
the reporter, look at the Court and say, "I wish to make my proffer. I 


wish to state what I expected the answer to be", and I don't now recall an 


instance when a judge refused counsel the right to state it in the record. 
MR. MAGEE: That was done in the case, as Your Honor can see. 

These proffers run into the hundreds. It is not just a single instance. 
THE COURT: I can see how a great deal of the friction in this 

case was engendered in the first place, and increased by these criticisms 

being stated both ways. But for counsel to interpose his objections to 
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what the Court had done and the Court to announce his criticisms of 
counsel in full hearing might have been avoided if counsel had quietly 
come to the reporter. This is an unusual thing. I am going to ask the 
reporter--have you had any experience with the practice that I have out- 
lined? I will ask the reporter his experience. | 

THE REPORTER: No, sir. I have been here about ten years and 
I have never had that practice. I would like to have wnat practice. 

MR. TROXELL: I should like to draw to the Court's attention this 
particular proffer. I would like to read it. | 





"Your Honor has characterized me by gestures, by intonations 
of voice, by leaning forward in your chair and by waving your hand 
at me." | 
MR. MAGEE: I just read it. 
THE COURT: I recall it. ! 
MR. TROXELL: I submit this was not a proffer but was argument. 
THE COURT: Is this the statement that was made after a recess 

at the beginning ? | 
MR. TROXELL: They were at the bench. He ends up by saying: 

"If Your Honor please, you have created prejudice by your 

accusation. " 
This is not a proffer. 
MR. MAGEE: It is a motion for mistrial. ! 
MR. TROXELL: MayI complete my statement, since counsel has 
had a good deal of time to argue this point? I contend that this was nota 
legitimate proffer. I note the language: : 
"If Your Honor please, you have created eictatie with your 
accusations"'-- | 
And this continues-- | 
THE COURT: Didn't he start out by saying, "I wish to make a 
motion for a mistrial. "? | 
MR. TROXELL: That is correct. | 
THE COURT: Then he was stating his reasons, and the Court 


interpreted it as an argument? 
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THE WITNESS: That is correct. 

THE COURT: I see the difficulty. I was trying to interpret this 
testimony and the record in the light of my experience. I see now that 
evidently from what has been said you have a different trial practice here 
in this District which is confirmed by this experienced reporter. I might 
add, after an extensive practice of nearly thirty years, I was appointed 
to the District Bench, United States, District Bench, and I have served 
as U. S. District Judge in at least twenty different cities, and don't know 
how many different districts--I would have to stop to count them--and I 
never ran into a practice such as you have here. It seems strange. 

MR. TROXELL: I will agree with counsel; that is the practice. 

BY MR. MAGEE: 

Q. Mr. Stein, prior to Mr. Offutt's making the motion which I 
have read to the Court and you, did you and Mr. Offutt discuss whether 
or not this motion should be filed? A. We had some discussion about 
it, yes. 

Q. And in those discussions what position did you take? Did you 
recommend it or not? A. I felt that the position he was taking was 
supported by the cases. I want to preface that by saying he had been 
advised that way by others with much more experience than I. I don't 
know what persuasion my opinion had but that was my opinion. 

Q. Your opinion was the motion was well founded and it should be 


filed; is that correct? A. Yes, sir. 


Q. On page 532, June 10, 1952, metered page 1069, in ruling on 
this motion, the judge said this: 

"The motion is denied. The motion is on the record and is 
denied. 

"MR. OFFUTT: If Your Honor please-- 

"THE COURT: I might say for the purpose of the record, that 
I have rebuked counsel and I have rebuked counsel severely, and 
I have indicated by my tone of voice on occasion that I disapproved 
counsel's conduct-- 

"MR. OFFUTT: If Your Honor please -- excuse me-- 
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“THE COURT: (Continuing) -- counsel brought it upon himself 
by his unethical conduct during this trial, and by his contumacious 
conduct. | 

"MR. OFFUTT: What was the conduct? I have asked for it, 
what was the conduct? | 

“THE COURT: You may not ask for a bill of particulars. 


At this stage of the proceedings, it is quite true, is it not, the 





judge in open court and at the bench in such loud tones rebuked counsel 
severely and that severe rebuking of counsel was seen, heard and observed 
by the jury ? | 
460 THE COURT: Do you need this witness' testimony when you have 
the statement of the judge himself ? | 
MR. MAGEE: I will stand on the judge's statement. 
BY MR. MAGEE: | 
Q. When the judge made this statement had you yourself seen any 
unethical conduct or contumacious conduct coming from Mr. Offutt di- 
rected at the trial judge? A. No, sir. | 
Q. Do you recall an instance about the 10th of June, -- I don't 
expect you to remember these dates. I will give it to you. This is 538, 





metered page 1075, in which Mr. Offutt was attempting to show the trial 
judge a transcript of a proceeding which occurred in the Peckham case. 
Do you recall such attempt on Mr. Offutt's part to discuss a transcript 
or do you know anything about it? A. I don't have any recollection of 
that. | 
Q. On June 10, 1952, at page 542, metered 1081, the judge said 
this to Mr. Offutt: | 
"Now, you take care of your own conduct"-- 
By the way, the record will show he was objecting to the conduct 
of Mr. McLaughlin. | | 
461 "You take care of your own conduct and Mr. McLaughlin will 
take care of his. I think if your conduct were as good as Mr. Mc- 
Laughlin's I would give you a medal." | 
You stated you saw nothing improper in the conduct of Mr. Offutt 
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up to this time of the trial; is that correct? A. Yes, sir. 

Q. What can you tell us about the conduct of the prosecutor up to 
that time when the judge made this remark? 

MR. TROXELL: The Court of Appeals in its last opinion stated 
that neither the prosecutor nor the judge should be placed on trial. 

THE COURT: Thatis true. This Court has no authority nor in- 
clination to put them on trial or to pronounce judgment on them. But the 
Court of Appeals sent the case here for trial to give the defendant the 
opportunity, which he did not have in the trial before Judge McLaughlin, 
to show facts and circumstances attending the instances which are the 
foundation of the charges against him. 

This Court is hearing it for that reason, to amelorate, extenuate, 
mitigate the offense charged and the conduct of the trial judge and the 
conduct of the prosecuting attorney, U. S. Attorney prosecuting that 
case at that time is a part of the inquiry. He may answer this question. 

THE WITNESS: As I said before, the most noticeable thing I saw 
which I thought was not proper, that he oftentimes made asides which 
were not part of the trial, and made them all through the trial. 

BY MR. MAGEE: 

Q. Did you hear him make this aside about explaining a peculiar 
position he was occupying in the court because counsel for the defendant 
had threatened to punch him in the nose? Did you hear him make that 
statement? A. Yes, I did. 

Q. Was he reprimanded by the trial judge for making such a state- 
ment in the presence of the jury? A. Itis my recollection that he was 


not. 


THE COURT: Was that heard generally ? 

A. It was audible and, asI recall, it was followed by laughter, 
which indicated to me that it was heard by others also. I think others 
who were there could bear me out, that it was followed by laughter. 

THE COURT: Your testimony is to the remark made by the U. S. 
Attorney ? 

A. Yes, Your Honor. 
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THE COURT: Did you hear any such threat made by Offutt as is 
referred to in the remarks of the U. S. Attorney? | 
THE WITNESS: No, sir. 
MR. MAGEE: I will say for the record, and counsel can verify 
me, you can search this record from end to end, and you will see no 





reference to that in the record. 
THE COURT: I understood it wasn't in the record. I was just 
wondering if he had heard it. 
BY MR. MAGEE: 
Q. Did you also hear the prosecutor in open see accuse the 
defense counsel of contumacious conduct and asking the Court to do some- 
thing about it, in the presence of the jury? A. I have a recollection of 





him saying that. | 
Q. When Mr. McLaughlin objected to that, did the trial court 
reprimand the prosecuting attorney of charging Mr. Offutt with a crime 





in the presence of the jury? A. No, sir. 


Q. And did you hear comments, running comments, on several 
occasions to the effect that Mr. Offutt was in contempt coming from the 


prosecutor in the presence of the jury? 
MR. TROXELL: I object to that. This witness is just saying yes 
to these questions. It is like a puppet show. | 
MR. MAGEE: I object to that. 
MR. TROXELL: Counsel asked a long, complicated question, and 
the witness says "Yes". I don't think it is proper. 
THE COURT: Avoid leading questions. Your questions have been 
leading. I must make another comment. Maybe I shouldn't, but I can't 
resist. The presentation of this case which you all concede is an unusual 
case is a strong argument for those who champion the right to have tele- 
vision and radio, and everything else, in the courtroom. I abhor the 
thought of it. A trial is a private matter. I don't think it should ever 
be made a sensation for the entertainment of the public. The public that 
is interested in a trial has a right to come and listen, But I hope it will 
never become the law to subject witnesses, attorneys and judges to the 
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expose of radio broadcast and television. 

But here we are talking about intonation of voice, and grimaces of 
faces, and all those things. If that is what the law requires for the ex- 
amination of such cases as this to have accurately you would have to sub- 
scribe to the recommendation for television, recording the whole thing. 

I hope it will not come to that. 

MR. BACKER: May we add another objection, other than leading? 

The record states what happened in this case. Nobody denies that. 
Neither side denies that. Both sides refer to the record and do it con- 
stantly. I think it shows things up to ask the witness, "Did such and such 
a thing happen?"’. The witness, as I understand it, is to testify as to 
the manner. 

THE COURT: That is right. 

MR. BECKER: Unless the defense says it didn't happen, I think 
they are estopped in claiming that inasmuch as they presented the record 
to the Court of Appeals on several occasions. 

THE COURT: That comment is well made. I suppose counsel has 


fallen into the error of asking, because he is directing the witness" atten- 


tion to that particular instance. 

MR. MAGEE: Precisely. I have no other way to bring it to his 
attention. 

THE COURT: This witness has said he was there through the whole 
trial. You can ask what the surrounding circumstances were when that 
occurred. 

MR. MAGEE: You recall the occasion when Mr. Offutt was 
attempting to examine the prosecuting attorney, Mr. McLaughlin? 

THE WITNESS: I remember parts of that examination. 

BY MR. MAGEE: 

Q. You recall, do you not, that Mr. Offutt attempted to get a 
specific answer about a telephone conversation? This occurs on 631 of 
the record, transcript 1168, June 10, 1952. 

You recall there was such questioning of the prosecutor with refer- 
ence to a certain telephone conversation? A. My recollection of that is 
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not too strong. | 
Q. And it pertained to a call by the complaining! witness from the 
Sex Squad to Mr. Offutt in the case. Does that refresh your recollection ? 
A. I know of the phone call. The only part of Mr. McLaughlin's examin- 
ation which I do recall are some remarks he made about going to a ball 
game. That is the part that sticks in my mind. | 
Q. When Mr. McLaughlin--here is the question, by Mr. Offutt: 
"Q. All right, -- there came a time, did there not, when you 
learned that Mrs. Ott had called me at my house on Sunday night-- 
A. (Interposing) No. | 
"Q. (Continuing) -- on my telephone, from| the Sex Squad room, 
did you not? A. No;no;no. That morning I got up about 11 o'clock 
and went down to St. Patrick's Church, and then I went out to the 
ball game. | 
"MR. OFFUTT: If Your Honor please, I move that that be 
stricken. 
"THE WITNESS: That is my entire day. 
"MR. OFFUTT: I move to strike that out, and I object to 


Your Honor smiling." 





Was there any smiling from the Court when Mr. Offutt tried to get 
the court to strike what was obviously an unresponsive answer? A. I 
remember the remark from Mr. McLaughlin going to the ball game caused 


the Court to smile. 
Q. And the Court refused to strike these irrelevant series of an- 


swers that were given in response to that question, did it not? A. Yes, 


sir. 
Q. And when Mr. Offutt sought to get action on the question did 
the Court--describe how the Court finally ruled on Mr. Offutt's motion 
and objections to this type of answer from the prosecutor. A. I could 
not say with certainty. The only part of his examination which I do recall 
is that particular part about the ball game. That sticks in my mind. 
MR. TROXELL: I have difficulty hearing this.; The witness is 


dropping his voice. 
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THE COURT: Yes. 

BY MR. MAGEE: 

Q. See if this refreshes your recollection, Mr. Stein, as to the 
objection made by Mr. Offutt: 

"I object to Your Honor yelling at me and raising your voice. 

I have certainly conducted myself in a most respectful way." 

Did the judge during the course of this difficulty with Mr. McLaughlin 
yell at Mr. Offutt, if you remember? A. I can't say with certainty that 
I remember that particular occasion. The only thing that sticks in my 
mind about Mr. McLaughlin's testimony is, I remember that particular 
part about the baseball game. The rest of it is vague. 

THE COURT: I have been requested to adjourn today at 4:00 o'clock, 
promptly. I think counsel should know that. 

BY MR. MAGEE: 

Q. Do you remember an occasion when Doctor Peckham was being 
examined during the course of this trial? Were you there during the 
Peckham examination? A. I remember parts of his examination. 

Q. June 12, 1952, 1012 transcript, metered page 1551: A series 
of questions had been asked and then Mr. Offutt interposed an objection 
at the top of this page, stating: 

"I object to that; he has asked the question before and--" 

"THE COURT: Objection overruled. 

"MR. OFFUTT: (Continuing) -- and it is only done for the 
purpose of prejudicing the defendant, and he has no proof of it. 

“THE COURT: Objection overruled. 

"MR. OFFUTT: He should not be permitted to ask the question. 

“THE COURT: Oh, he introduced plenty of proof." 

Now, when the Court made that statement, -- do you remember it? 
A. I would have to know the question which was put at that point. 

MR. TROXELL: May it please the Court, I think the record 
speaks for itself. He was just reading the record again. 

THE COURT: Well, he said he doesn't recall that instance that 
has been read. 
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MR. MAGEE: The question from which this started was this type 
of question asked by the prosecutor at page 1011 of the record of Doctor 
Peckham: | 
"Did you specialize in abortions during January, 1952". The 
answer was, "No." | 
Mr. Offutt objected to it and wanted it stricken from the record as 
improper cross-examination. | 
Then the Court made this remark, that there was = of proof 
of it, in the presence of the jury, and Mr. Offutt then moved for a mis- 
trial in view of his Honor's statements. I merely wanted to ask the wit- 
ness if he remembered this instance and how the judge ruled on the objec- 
tion. | 
THE WITNESS: I remember it now; with the question that he put, 
I do remember what provoked it. 
THE COURT: You may answer the question he has in his mind. 
THE WITNESS: The judge ruled on that in a very strong and vehe- 





ment way. 
BY MR. MAGEE: 
Q. Then the Court stated to Mr. Offutt, -- this is page 1013 of 
the record: 
"Please don't raise your voice in the nee in which you did.” 
Mr. Offutt said: "Oh, I didn't." | 


And, again: 'My voice is very courteous, Your Honor. Iam 





very serious about this." 


Now, please describe for us whether or not Mr, Offutt raised his 


voice during his presentation of his objections and his motion to the Court 
during this instance. A. He did not raise his voice out of the usual 
pattern of the trial at that time in such a way that it would draw 
attention to him and would lead someone to believe he was discourteous. 
Q. In your opinion, his voice was not raised to a height where it 
was discourteous ? 
MR. TROXELL: The witness is being led. The witness made one 


statement which was not quite responsive. Counsel has summed up as 
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counsel desires the answer. 

THE COURT: Avoid repetition of the answer of the witness, or 
paraphrasing. 

MR. MAGEE: I shall endeavor to do so, Your Honor. 

THE COURT: I understand your statement to be that the statement 
by the trial judge admonishing against the raising of the voice was not 
warranted by the facts on that occasion; is that your statement? 

THE WITNESS: As I saw it; yes, Your Honor. 

BY MR. MAGEE: 

Q. Mr. Stein, did you investigate or help in the investigation into 
the background of the prosecution witness in this case, Mary Lee Ott? 
Did you obtain any facts which were asserted in the file? A. Yes, sir. 

Q. Did you obtain any information from any source about her 
having abortions prior to the two involved in this indictment? A. I knew 
there was information available but I do not know the sources of it nor 
was I the one who uncovered it. 

Q. I don't care about the sources. I am asking you whether you 
had information that you knew of in the file of prior abortions. A. I 
knew there was such information. 

Q. Did you yourself find anything about whether or not there was 
any indication she had attempted an abortion upon herself through the use 
of some sort of tube and one of the abortions involved in the indictment? 
A. I repeat, I knew information was available. The source of it I don't 
know. 

Q. I understand that. I am asking you if you had such information 
in the file. A. Yes. 

MR. TROXELL: I think the witness has answered that question 
two or three times. 

THE COURT: Yes. 

MR. MAGEE: Now, 'I am asking specifically about the one that was 

. used as the basis for saying we had no information upon which to ask about 
the attempted abortion in Charge 3. 
THE COURT: Ask your question and I will rule on it. 
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MR. MAGEE: Would you read the question? 
MR. TROXELL: I object. 
BY MR. MAGEE: 
Q. Did you have any history or any information that you know of 
as being available in the file and Mr. Offutt which pertained to this woman 
having tantrums while she was in the hospital? A. Yes, sir. 
Q. And Mr. Offutt was aware of that information? A. Yes, sir. 
MR. MAGEE: No further questions, Your Honor, of this witness. 
THE COURT: Do you wish more than ten minutes ? 
MR. TROXELL: I am afraid so. | 
THE COURT: Do you wish to wait until morning to begin? 
MR. TROXELL: I will be glad to start now. | 
THE COURT: All right. Proceed. 
CROSS EXAMINATION 
BY MR. TROXELL: 


Q. You were examined on direct concerning the contents of page 


231 of the record, where there was a discussion-- the witness Ott was on 
the stand--the witness Ott was being interrogated by counsel, Mr. Offutt, 
regarding Tuesday or Wednesday. | 
This occurs in the record: | 
"THE COURT: The Court will take judicial notice that Tuesday 
comes before Wednesday. | 
"MR. OFFUTT: I know that, but did she go on the Wednesday 
following the first Tuesday? Was Wednesday the first time? I 
think I am entitled to have that examination without interruption." 
Did you hear Offutt say that? A. It is my recollection, if your 
reading of the transcript is a correct one. I don't remember the exact 
words but, generally, that is what I understood is what happened. 
MR. MAGEE: I don't question the accuracy of the reading of the 
transcript. 
BY MR. TROXELL: | 
Q. Did you hear that said by Offutt? A. It is my recollection 
that a conversation generally of that nature took place. 
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Q. Do you think it is proper for counsel to say to a Court, "T 
think I am entitled to have this examination without interruption."? A. 
I can't answer your question, because you have taken it out of context, 
as far as I am concerned. 
Q. You can't answer the question? A. I don't thinkI could give 


you a satisfactory answer that would have some meaning to it. I could 


give you an answer but it would have no meaning as far as I could under- 
stand it. If the judge is very courteous to counsel and counsel say some- 
thing that in the framework of a judge's kindly handling of a trial may 
appear harsh but in other context it may be mere matter of fact. It 
depends upon personalities involved. 

Q. I will read it again. A. I have it clearly in mind. 

MR. MAGEE: Ask him the question. 

MR. TROXELL: I don't like to engage in colloquy with counsel in 
open court. 

THE COURT: You may ask your question again. But he says he 
has it in mind and he is not able to give an answer. 

BY MR. TROXELL: 

Q. Now, counsel directed your attention to a matter which oc- 
curred at page 245 of the record. That is metered page 245, at which 
time the witness Ott was being examined, where appears this colloquy: 

"MR. OFFUTT: The other reason is it is not brought in good 

faith, this prosecution. 

"MR. MC LAUGHLIN: If Your Honor please, I object to that. 

"MR. OFFUTT: That's right, that's the basis of it. 

"THE COURT: You may not inquire into what you call the 
good faith of the prosecution. The only question that is to be tried 
now is whether the defendant committed the offense for which the 
grand jury indicted him. 

"MR. OF FUTT: I mean-- 

"THE COURT: You may not say another word in open court. 

"MR. OF FUTT: Oh, I thought you wanted the reason." 

"It is not brought in good faith, this prosecution"; do you recall 
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in the trial, no. 
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that? A. Substantially, yes. 








Q. Do you recall what preceded that? A. I have a general outline 


in my mind, the flow of the trial that I am trying the _ I can to fit that 
in. I think I have a fair idea of it. 


Q. Do you consider that a proper thing to say in open court? A. 


I can only answer you this way: I know of some cases. 
Q. Iam talking about this statement right here. 
whether I think that was proper at that point in the trial? 


A.. You mean 


Q. Yes. A. I can see nothing improper about that at that point 


Q. Now, counsel directed your attention to page 263 of the record 


in which there was a colloquy of this sort at a time a the witness Ott 
was still on the stand: 


"THE COURT: Now, you have been all over this. I am not 
going to permit you to go over the same ground more than once. 
"MR. OFFUTT: I haven't been over the third trip, the one 


she is talking about now. 
“THE COURT: You have been over that. 
"MR. OFFUTT: There is another question, 





"THE WITNESS: You just asked me when we decided on the 


money. | 
"MR. OFFUTT: Just a moment. Listen to 
I ask you to admonish the witness. 


that, Your Honor. 


"THE COURT: Just a moment. You have no right to address 


the Court that way. You have no right to say to 
to that, Your Honor.' " | 
Do you recall that instance? A. Very well. 


the Court, ‘Listen 


Q. You recall what Mr. Offutt said at that time? A. You have 


just read it and I have an independent recollection of it. 


Q. Do you consider that a proper way to address acourt? A. At 


the time that happened he was drawing attention of the Court to a state- 


ment of a witness when three people were talking. His choice of words 


on reflection might have been better. I see nothing wrong in pointing out 
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to the Court a statement of a witness as he did there. 


If you review something you may correct your English. I don't 


think that was indecorous at that point of the trial, to point out a quick 
remark of a witness. 


x x 
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481 THE COURT: You may proceed. 
Thereupon, 

JACOB STEIN | 
resumed the stand, and, having been previously duly sworn, was ex- 
amined, and testified further as follows: | 

CROSS EXAMINATION (Continued) | 

BY MR. TROXELL: | 

Q. In direct examination, counsel referred you to page 296, me- 
tered page 296 of the record, which is a portion of the record where 
the witness Mary Ott is on the stand. I would like to read you the follow- 
ing from the page: | 2. 

"THE COURT: She just said that by 'open' she meant it 
was unlocked. 

"MR. OFFUTT: Your Honor, I submit Iam entitled to ex- 
amine this witness without interference by the Court. 

"THE COURT: No; in the first place, the matter is immateri- 
al, and in the second place, I think the matter has been sufficiently 
covered. | 

"MR. OFFUTT: I object to the Court's comment and I ob- 
ject to the interruptions, Your Honor--may I do that for the record? 

“THE COURT: Your objection is noted on the record. " | 
Did you hear. that?. A. Yes,. sir. 
Q. What is your impression regarding the language of Offutt in that 

instance? A. I don't think he was improprietous. 
Q. Do you think that is proper language? A. I think under the 
circumstances the language was not improprietous. | 
Q. I refer you to a point in the record which counsel took you 
over yesterday, metered pages 378 and 379 of the record. The witness 
on the stand is still Ott. I read you the following from pages 378 and 
379: 


"THE COURT: Now, we have been over that and you may 
not ask that again. There is too much time wasted by repetition 


here. | 
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"MR. McLAUGHLIN: That's what I say. 
"MR. OFFUTT: I can't examine this witness with all this 
interruption, I just can't do it -- the Court and Mr. McLaughlin. 
“THE COURT: I shall not permit you to keep reexamining 
her over and over again about the same thing. 
"MR. OFFUTT: I am trying to lay the foundation for it, 
Your Honor." 
Did you hear that language? A. Yes, sir. 
483 Q. What is your impression regarding the language which Mr. 
Offutt used at that time? A. I did not think it was improper. 
Q. You consider it proper for a lawyer to tell the Court that the 
Court should not interrupt? A. Depending upon the circumstances. 
I believe the Court of Appeals opinion -- 
Q. Tam -- 
MR. MAGEE: He is answering a question. 
BY MR. TROXELL: 
Q. What is your opinion concerning a lawyer who tells a court not 


to interrupt him? A. Iam only telling you my opinion in the way I under- 


stood it before I was interrupted. I have read the opinion of the Court 
of Appeals in Peckham v. United States, and it was my understanding of 
that opinion there was a reversal because of the interruptions of the 
judge. 

That was one of the reasons why the case was reversed. If the 
comment of the judge is continuous and does interfere with a proper 
examination of a witness I think, then, that it is the duty of counsel to 
preserve the objection so it can be ruled upon as it was ruled on in 
that case. 

484 Q. Do you recall alsc in the Court of Appeals in the Peckham case 
that the Court of Appeals said, with reference to the contempt of Offutt, 
that was a matter which would be handled in that manner. A. I believe 
that is a fair summary. 

Q. The Court of Appeals distinguished the basis for reversal in 
the Peckham case from the fact of contempt committed by Offutt; is 
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that not correct? <A. A distinction was made by the Court, as I recall 
the opinion. The case I have reference to is Peckham v. United States. 
I believe there was a passing comment about the conduct of Offutt in that 
case and they took that up in another opinion. 

Q. As a matter of fact, on the same day the Court decided the 
case of U.S. against Offutt, and affirmed Judge Holtzoff's finding ? 

MR. MAGEE: They did not mention the Offutt case. We are get- 
ting back to what Your Honor decided. That has been reversed. We 
are retrying that case. | 

THE COURT: This witness is justifying his opinion by reference 


to one of those cases. Counsel is asking him if he knew the other. I 
don't think it is necessary to go in the discussion of those cases. You 


asked this witness for his personal opinion as to court procedure. 
485 MR. MAGEE: Yes, I did. ! 
THE COURT: If you will confine your answer to that. 
MR. TROXELL: The only reason I asked this last question was 
to find out his view on what the Court of Appeals said. 
THE COURT: I meant to say by my remarks that I think your 
reference to the other case was in order if we go in re first case. 
They have to be balanced. . 
MR. TROXELL: May I continue on that line? 
THE COURT: I don't think it is worthwhile, — Troxell. 
BY MR. TROXELL: 
Q. Now, Mr. Witness, I believe counsel referred to metered pages 
401 and 402 of the record. At this time a witness by the name of Sulli- 
van, a clerk from the Harrington Hotel, was on the stand. I am reading 
now from the bottom of 401. 
"THE COURT: Yes, you may approach the bench. " 
This was at the bench, page 402: : 
"MR. OFFUTT: Your Honor please, maybe Your Honor 
didn't mean it, but I object strenuously to Your Honor's character- 
ization of my conduct, and I am telling you I am sick; I had to go 
to the nurse, and I can hardly see you right now, and I have had 


| 
| 
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a lot of trouble, and I resent it. I don't mean to be discourteous 


and if there is any question I want to have that tested right now. 

Iam not discourteous, but Iam sick, but I wanted to go to the 

bath and you wouldn't let me go. 

"MR. McLAUGHLIN: He has never denied you. 

"MR. OFFUTT: I object to your letting Mr. McLaughlin 
repeatedly interrupt me. 

"MR. McLAUGHLIN: His Honor has never denied him the 
right to go to the bathroom. — 

"THE COURT: That's silly. 

"MR. OFFUTT: I have called Dr. Gannon, and he is a busy 
doctor, and I am entitled to get some consideration. It is diverti- 
culitis and it’s a serious thing. 

"First you fined me; you wouldn't let me tell you anything. 

I didn't want to stand up in front of this jury and tell them I had been 

up all night, going to the toilet." 

Is it a fact Offutt was fined by Judge Holtzoff? A. I don't know 
about it, no. 

Q. He wasn't fined at all. The matter of contempt was not raised 
officially until the end of the trial, after the jury had left and at that time 
the Court sentenced him to ten days in jail. 

487 MR. MAGEE: The Court imposed a $10.00 fine because Mr. Offutt 
was late one morning, and it was suspended. That is what he was talk- 
ing about. 

MR. TROXELL: Did Offutt pay a fine? 

THE WITNESS: I don't know whether there was a disbursement 
made or not. 

BY MR. TROXELL: 

Q. You think it proper for a lawyer to challenge a court at the 
bench under these circumstances in this manner? A. Which part? 

Q. Mr. Witness, you remembered this very well yesterday. I 
am going to ask you to recall the circumstances. I want to see if your 
memory is as good as it was yesterday. 
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MR. MAGEE: I move that be stricken from the! record. This 
covers a whole page. 

MR. TROXELL: I submit the witness answered these questions 
very glibly yesterday. I think I am entitled to test his recollection today. 

THE WITNESS: You have characterized those remarks as a chal- 
lenge. I don't look upon them as a challenge to the Court. If you will 
point out to me the challenging part of it, I will be ae to give you my 
opinion, for what it is worth. 

BY MR. TROXELL: 

Q. All right. I will drop that. 
488 Page 409, metered page 409 of the record, refereed to you yes- 
terday--I am reading from the bottom of page 408. 

"MR. OFFUTT: Yes, Your Honor. 

"Your Honor, in connection with that aemees I would like to 
recall the witness Ott because of certain information which has 
come to my attention, and for other matters that I overlooked in 
the hurry of my cross-examination. Your Honor promised me 
that I could recall her if I had overlooked something. 

"THE COURT: No. | 

"MR. OFFUTT: I will find it in the record. 

"THE COURT: I want you to be accurate, Mr. Offutt. 

"MR. OFFUTT: I will find it in the record. 

"THE COURT: I said you might call her, as I thought you 
would complete her cross-examination before you had an oppor- 
tunity to read the statement given to her by the|police. AndI 
did say that if you read the statement afterward I would let you 
recall her for the purpose of confronting her with that statement, 





but you finished cross-examining her as to that statement. 
"I will not let you recall her, unless you tell me what you 
want to recall her for, and unless it is in the interest of justice. 





"What do you want to recall her for? You must realize you 
had her under cross-examination all day yesterday and for a 
very large part of the day before. 
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"MR. OFFUTT: A large part of the day before -- Your Honor 
kept repeatedly saying I had her under cross-examination from a 
quarter of twelve, for twenty-four hours. I didn't have her 
under cross-examination over twenty-four hours. 

"THE COURT: Mr. Offutt, you must -- 

"MR. OFFUTT: (Interposing): I understood that. 

"THE COURT: (Continuing) -- you must stop your inaccura- 
cies; I might have to. call it by a more serious name. I didn't say 
you had her under cross-examination for twenty-four hours. 

What I did say was that this cross-examination -- 

"MR. OFFUTT: (Interposing): Your Honor, you are talking 
loud enough for the jury to hear it." 

What is your impression of Mr. Offut's conduct? A. He may have 
been mistaken. The record will bear him out. I don't recall the com- 
ment of the judge about how long the witness was on the stand. If he was 
mistaken about it I don't think he was intentionally trying to mislead the 
Court. If so, it would be no advantage to him. [If it a mistake, it is 

490 an excusable mistake. 

Q. Was this an attempt on the part of Mr. Offutt to barb the Court? 
A. It could have been, but in my opinion, it was not. 

Q. Now, referring you to metered page 412 of the record, which 
was drawn to your attention yesterday. I am reading now from the bot- 
tom of page 411: 

"THE COURT: All these matters are not relevant, and there- 
fore I shall not reopen the cross-examination. 

"As to whether Mr. Christenson received any information as 
to what Mrs. Ott testified to, you may ask Mr. Christenson on 
cross-examination, if he takes the stand, but you may not ask her 


about it. I am not going to permit her to be recalled, because the 


matters-- 

"MR. OFFUTT: (Interposing): You asked what I wanted to 
ask about--some other things--may I ask them? 

"THE COURT: I will not permit her to be recalled. 
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"MR. OFFUTT: I was limited in my examination of her on 
the conversation she had with me on Sunday, May 25, the Sunday 
before last Sunday, and I want the record to show that I object 
to it, and I take it Your Honor refuses to let me go into it in those 
details. There are other parts which are — 


"THE COURT: Yes, sir. 


491 "MR. OFFUTT: The other things, just so that I may have it 


in the record, I have difficulty understanding Your Honor's ruling. 
At one time Your Honor said you didn't see how/|I could be so 
stupid. That was said in the presence of the jury. 

"Another time you said it was highly improper about the 
telephone conversation, running it down, or listening to it by 
another person and writing it down, and it was a violation of the 

Federal Communications Act." | 
Do you consider it proper for an attorney at the bench to challenge 
the Court regarding language that the Court had used in the past? 
MR. MAGEE: I object to the use of the word "challenge". I 
don't see it is any challenge. He stated objections to two rulings the 
Court has made. | 
THE COURT: That is the difficulty when we get into when we are 
discussing opinions with lawyers about these matters. I will ask coun- 
sel to rephrase the question and refer to the language quoted. 
BY MR. TROXELL: | 
' »..Q. Do you consider it proper for an attorney to say to a judge at 
the bench “At one time Your Honor said you didn't see how I could be so 
stupid."? A. 2 is repeating what the Court said. | It is my under- 
492 standing such a remark had been made during the trial. Then I 
think bringing that to the attention of the Court to show the gravity of 
it in the mind of the lawyer, I don't think that is improper. I might 
add this, Mr. Troxell, that at that point in the trial, some evidence 
had come out which was explosive and apparently the prosecutor did not 
know it was available, and it came as an obvious surprise to the Court. 
In order to take full advantage of that evidence, which was that 
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there had been communications through Mr. Graff at the jail between 
Mary Ott, who was testifying, and another witness who was supposed 

to testify--at that point Mr. Offutt was trying to make the most of his 
evidence on that point which was telling. He was meeting with resistance 
both from the prosecutor and the Court, and the evidence, in my opinion, 
was perfectly proper. But it was not helpful to the government's case. 

Q. Conceding that the Court earlier said to Offutt, "I can't see how 
you can be so stupid’’, when is the time to take exception to that remark 
by the Court? A. The time to take exception is at the time it was made. 
If that remark is made, it highlights the temperament of the Court at 
such a time. I don't think anyone would feel such a remark was proper. 
I am sure the Court probably regretted saying it. I don't know, but I 

493 assume so. Iam sure some remarks that Offutt may have made 
in reply to a provocation like that, if he had a chance to rewrite the 
transcript, he would make changes which he feels would be more propi- 
tious. 

Unfortunately, the trial was going on; explosive evidence had just 
come in; and he was meeting with resistance all down the line. This 
is the boil that was lanced by what went on there. 

Q. I take it your answer is that the time to take exception to a 
remark by the Court is the time the Court makes the remark; is that 
correct? A. That is one of the proper times, but if the situation which 
provoked such comments by the Court -- that is, in my opinion, the 


introduction of this evidence re-arose and he could see that the thziuder- 


clouds were forming again--I think it would be appropriate tv be brought 
to the attention of the Court at the bench, to foresta!!-another comment in 
open court at that time. 

Q. You think it is all right to keep reminding the Court that the 
Court used the word "stupid" in the past? 

MR. MAGEE: There is no evidence he kept remindng him. 

MR. TROXELL: [ am referring to a point where Offutt did remind 
the Court that the Court had used the word, "stupid". If counsel wants 

494 me to read the language, I will read it again. 
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THE COURT: There is no question about that. | 


THE WITNESS: He keeps reminding him to imply he has reminded 
him and continue to remind. I think the record will show he brought 
this to the attention of the Court after it had been said. The record is 
the best evidence of that. | 

BY MR. TROXELL: | 

Q. You think it proper for counsel to remind the Court once that 
the Court used the word, "stupid" in the past? A. It may not be proper, 
but I don'tthink it is improper. It depends on who is holding the magni- 





fying glass at that point in the trial. | 
Q. On page 422, your attention was drawn to this yesterday by 
counsel; this question, by Mr. Offutt, was addressed! to the Witness 


Hodges, the mother of Mrs. Ott: 
"Q. Before having a conversation with that lady, had you 
ever been told by anybody in connection with my office anything 
about the facts of this case? 
"MR. McLAUGHLIN: I object to that. 
"THE COURT: Objection sustained. ! 
"MR. OFFUTT: If Your Honor please, Ij object to Your Honor 
raising your hand and leaning forward and looking at the District 
Attorney before he makes an objection. | 
495 What is your impression of that comment on the part of Offutt? 
A. If he is making a proper objection, and it was my observation the 
judge was looking at Mr. McLaughlin, and Mr. McLaughlin would arise 
upon an indication from the Court, and if he is calling it to the Court's 
attention and putting it in the record, I see nothing improper about it. 
If it didn't happen, then it would be improper. | 
Q. Is there any rule of law to prohibit a court/from raising — 
his hand? A. Iwill refer again to the opinion of Peckham v. U.S., 
which is 93. The Court commented on the intrusion of the trial judge 
in the trial. I think if it is continuous, it is improper. If it is isolated, 








it is not proper. My opinion goes to the continuous activity. 
Q. I feel at this point, since the witness has referred to the Court 
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of Appeals again, I feel I should inquire a little further in what the Court 
of Appeals said in the Peckham case, or does Your Honor wish me to 
leave that for argument? 

THE COURT: Since he has brought it up again, you have a right 
to cross-examine himabout it. 

BY MR. TROXELL: 

496 Q. Is it nota fact in the Peckham case, the Court of Appeals 
said the Peckham and Lewis doctrine applied only when the Court was 
instructing the jury? A. That is my impression of it; yes, sir. IfI 
may answer it more fully, the history of those opinions involves an 
intonation to the jury, Bilecci and Lewis, but if the Court is making 
indications to the prosecutor for him to arise and object, I think you 
are not bound by the Bilecci and Lewis opinion. You have another 
Situation you have to deal with. 

Q. Are you certain that the Court was wig-wagging signals to 
the prosecutor in this case? A. Your language is more colorful than 
mine. Occassionally the Court would make signals to the prosecutor that 
an objection on his part would be received favorably. 

Q. Did the Court say that, or the Court looked at the prosecutor? 
A. The Court looked at the prosecutor and the prosecutor in response 
to the Court would arise. 

Q. You think that is sufficient justification for you to draw the 
opinion that the Court was signaling to the prosecutor? A. It happened 
so often; that is the reason I thought it was. 

497 Q. You are aware that Mr. McLaughlin is an experienced prose- 


cutor, are you not? A. I have tried cases with Mr. McLaughlin and 


those cases I tried with him he made asides. 
MR. TROXELL: I object to this. 
THE COURT: Yes. That is going beyond this question. 
THE WITNESS: He is very experienced. He probably has more 
experience than anybody trying cases in the court house. 
BY MR. TROXELL: 
Q. He has been trying criminal cases in this court house for 
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eighteen or nineteen years? A. Iam a little too young to comment 


that far back. He has a great deal of experience. 
Q. And the court who presided in this case is experienced? A. 


Very experienced; yes. 
Q. Do you find anything wrong with a judge leaning forward? A. 


If you mean an isolated instance of a judge leaning forward at a point 
in a trial where it has no connection with what is going on, of course 


not. 
Q. Or gesturing as you were just now gesturing? A. Of course 


I use my hand probably too much. ButI am not indicating to you 
what you are saying to me meets with a threat. | Iam not going like 


this to you or making movements which I would consider threatening 
or menacing. I have not the authority over you as a court would have 
and a movement from a court comes with much greater significance than 


not. 
498 





a movement from me to you. ! 
Q. You just now leaned forward yourself and shifted your body in 


the chair and folded your hands. A. Yes. I have no means of com- 


pelling you to do anything. Anything I do is innocuous. 
Q. However, you say that a court may not lean forward and raise 





his hand? A. I didn't say that. | 
Q. Referring to pages 431, 432 and 433 of the record, which 


was drawn to your attention yesterday; the witness Hodges is again on 
the stand; Offutt speaking; at the bottom of metered page 431: 
"MR. OFFUTT: If Your Honor please, I object to this wit- 
ness Ott -- I call Your Honor's attention, she was nodding her 


head forward. Your Honor, that is the very reason I object to 


Mrs. Ott being in the front row, looking at the witness. 


"MR. McLAUGHLIN: This is trying to be sensational, Your 
Honor. 
"MR. OFFUTT: It is not sensational. 


"THE COURT: This is a public courtroom. 
"MR. OFFUTT: Now she is shaking her head the other way. 


"THE COURT: You must not cause any commotion, Mr. 
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Offutt; you must behave yourself. 
"MR. OFFUTT: I ask Your Honor to instruct the witness, 
Mrs. Ott, not to make any indication of any kind, nod her head 
up and down, or shaking it in the negative. I object to this wit- 
ness. It is to contradict Mrs. Ott. 
"MR. McLAUGHLIN: I want to go on record that the defen- 
dant is trying to be sensational." 
Assuming the rule that a witness who has testified on direct is 
not subject to the rule on witnesses-- 
MR. MAGEE: That doesn't necessarily follow. That is assuming. 
BY MR. TROXELL: 
Q. Assuming the Court has discretion to determine whether or not 
a witness who has testified may sit in the court room, I take it the Court 
did so in this case so rule. 
What is your impression of the conduct of Mr. Offutt in bringing 
this to the Court’s attention in front of the jury in open court? A. Your 


question, as I see it, is double-barreled. Do youwish me to express an 


500 opinion whether it is proper to bring to the attention of the Court 
the activity of that witness, or would it have been better at the bench? 

Q. I merely asked you the conduct of Mr. Offutt. A. I observed 
the activity of the witness. I thought it was a communication or sugges- 
tion to the witness on the witness stand that would be an aid in a part 
of the crucial part of the case. I think it was necessary to bring that 
to the Court's attention. Perhaps it would have been better to do so 
at the bench. 

Q. Now, drawing your attention to pages 522 to 524 of the record, 
at which time Doctor Kilpatrick was on the stand, reading from 522, re- 
ferring to 522, the witness Kilpatrick: 

"THE WITNESS: All right. I will just state it in my own 
way. 

"This girl came to the hospital with labor pains; vaginal 
bleeding, and a history of subjective feeling, or she felt herself 
that she was pregnant. Her last menstrual period had been on 
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the 20th of October, 1951. 

"She stated that a week before she came to the hospital she 
had taken quinine, three tablets daily, and castor oil for three 
days, and nothing since. | 

"At that time she denied any attempt at fae Her blood 


pressure was 140 over 100. Her pulse was 106, Her temperature 





was essentially normal. Her abdomen showed tenderness, but it 
was all in the lower abdomen. Do you want me to carry this all 
the way through, Your Honor? | 

"THE COURT: State everything that you took into considera- 
tion in arriving at your diagnosis. | 

"MR. OFFUTT: Your Honor, may I, just for the record, ob- 
ject to Your Honor carrying the interrogation and not permitting 
me to do it? Thank you, sir. | 

"THE WITNESS: She was examined on admission, not by me; 


and at that time the neck of her uterus was closed and her uterus 





was enlarged to the size of a grapefruit. Her admitting white 
count was 16,000 with a shift. | 

"MR. OFFUTT: Justa minute. Your Honor, may I object 
to this portion which refers not to history but to the examination, 


and by someone else? 
"THE COURT: Objection overruled. You will note your ob- 
jections, if there are any, after the witness completes his answer. 
I do not want the witness interrupted until he enon his answer. 
You may proceed, Doctor. | 
"THE WITNESS: She didn't bleed much following that, and 
the next notation is when I examined her on the 21st. At that time, 
as I have said before, I thought she hada peritonitis secondary to 
an induced abortion. We quizzed her again esl is it all right to go 
ahead with all this ? | 
"THE COURT: Yes, you may. | 
"THE WITNESS: We quizzed her again as to whether an abor- 
tion had been attempted, and she said it had. ! 
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"She was placed on antibiotics; treated rather vigorously, 
and her peritonitis subsided. Her pregnancy was terminated on 
the 7th day of February, and she was discharged the 17th. 

"THE COURT: What do you mean by pregnancy being ter- 
minated ? 

"THE WITNESS: The products of conception were removed. 
Is that the answer that the Court wants ? 

"THE COURT: You may proceed, Mr. Offutt. 

"MR. OFFUTT: Beg pardon, sir? 

"THE COURT: You may proceed. 

"MR. OFFUTT: Now, if Your Honor please, I object to 
Your Honor not permitting me to cross-examine the witness. 


"THE COURT: Iam permitting you to cross-examine. You 


may proceed with your cross-exam ination. 
"MR. OFFUTT: I mean just previously. 
“THE COURT: Iam permitting you to cross-examine now. 

Proceed.” 

What is your impression the comment from Offutt made on you 
under those circumstances? A. He was showing a resistance to the 
Court's taking over the cross-examination at a point which he felt was 
vital to his case. There was evidence that the Government witness, 
surprisingly enough, had tried to abort herself at one of the naval 
hospitals. That was vital evidence in the case and the Court took over 
the examination of the doctor from the defense attorney. 

Q. I don't think there is any showing that the witness had tried to 
abort herself. The doctor merely testified that an attempt at abortion 
had been made. A. I think just what you read, a fair understanding of 
that would be that the witness had tried to abort herself. She had taken 
quinine, which is a known inducement of abortion, and she had an infec- 
tion which they treated. 

504 Q. Let me read this to you again: 
"THE COURT: You may proceed, Mr. Offut. 
"MR. OFFUTT: Beg pardon, sir? 





349 


"THE COURT: You may proceed. | 
"MR. OFFUTT: Now, if Your Honor please, I object to 
Your Honor not permitting me to cross-examine the witness. 
"THE COURT: Iam permitting you to cross-examine, You 
may proceed with your cross-examination. ! 
"MR. OFFUTT: I mean just previously. i 

A. I think that shows that he felt cross-examination at that point 
would be ineffectual because the nature of cross -examination as I under- 
stand it, and I would like to preface these remarks with the fact that I 
don't have the experience as someone that might be better qualified. 

It is my understanding that cross-examination, to be most effec- 
tive, means a concealment from the witness in many cases of the object 
examined. There, in this case, it would reveal to the witness at once 
by the questions of the Court. The Court might have felt it was in justice. 
I am sure the Court did. But it made ineffectual the examination of the 


defense attorney. I am not implying that Mr. Offut's conduct was 
exemplary. Maybe it should have been. In many cases it was not. I 
505 don't think it was improper. It is not a model of what should be 
done. Under the circumstances, I don't think it was! improper. 
Q. You don't consider it improper for Mr. Offutt to say, ''Your 
Honor, I object to Your Honor not permitting me to cross-examine 
the witness. "'? ! 
MR. MAGEE: Object. 
THE COURT: He has answered that, Mr. Magee. 
BY MR. TROXELL: : 
Q. Iam referring you now to metered page 528, to which your 
attention was drawn yesterday. I believe that the witness Kilpatrick 





was still on the stand and this is the colloquy on that page: 
"THE COURT: No. He summarized from the record the in- 


| 
formation that he used in arriving at his diagnosis." 
This is at the bench. | 


"No. He summarized from the record the information that 


he used in arriving at his diagnosis. Those portions of the record 
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I shall let you see, but not other portions of the file. 
| "MR. OFFUTT: Your Honor, while I am here, just so the 
record will be clear as to what my position was, I understood Your 


Honor to tell me not to speak while the witness was testifying. 

"THE COURT: Yes. | 

"MR. OFFUTT: And Iwas objecting to Your Honor refusing 
to let me ask my questions. It was your questions that the witness 
was answering. 

“THE COURT: That is correct. You may not interrupt the 

Court when the Court is examining a witness, and the Court has a 

right to ask his own questions. 

"MR. OFFUTT: And I was objecting to the Court asking the 
questions and not letting me question the witness." 

You recall what we were talking about just a moment ago where 
the Court said, ‘You may proceed, Mr. Offutt. '"? 

As a matter of fact, the Court said it two or three times. What 
is your impression of this colloquy where Mr. Offutt says, "And I was 
objecting to the Court asking the questions and not letting me question 
the witness."? What is your impression of that conduct? A. I don't 
think it is improper. You also left out part of that. He noted in there 
an objection to the question which the Court asked. Of course, we all 
know the Court is entitled to, and at times should ask questions. But 
those questions were objectionable. It is the lawyer's duty if they are, 

507 even though it may be difficult to object--he has a duty to do so, 
if they are objectionable questions. 

Q. Does that duty include two statements, "And I was objecting 
to Your Honor refusing to let me ask my questions. It was your ques- 
tions the witness Was answering." Was it his duty to object to the Court 
asking the questions and not "let me ask the questions"? A. He has 
made an objection at the bench. 

Q. Is this your conception of a proper way to make an objection? 
A. Idon't think it was improper. I still say it was not exemplary. 

It may have been a trifle repetitious. With the evidence as it was 
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coming in, I think it was necessary to make the objection firmly. 

Q. Directing your attention to pages 533 and 534, which were 
drawn to your attention; the witness is Kilpatrick: | 

"THE COURT: What is your question? 

"MR. OFFUTT: I asked him to read that which te took into 
consideration, of the progress notes, on J anuary 18, 1952, and 
that is what he is now reading from, those progress notes. 

"THE COURT: What is your point? | 

"MR. OFFUTT: I want him to read what is there, and he 
wants to ask the Court whether he should read what is there, but 
he had previously said he read them and considered them. 


"THE COURT: Don't be so nervous. 


"MR. OFFUTT: I understand -- I beg your pardon; I am not 
nervous. | 
"THE COURT: I think you will have to change your tone. 


"MR. OFFUTT: I don't mean it." | 
Q. At that time what was Mr. Offutt's demeanor? A. I would say 
when he said he was not nervous, that he was a trifle nervous. I don't 
think the Court in saying, 'Don't be so nervous" was allaying the reasons 
for his nervousness, if that was the intention of the Court. I think he 

was nervous at that point. | 

Q. What was the tone of his voice when the Court said "I think you 
will have to change your tone."? A. I don't think he was discourteous. 

Q. Do you recall the precise instance? A. I have a fair recol- 
lection of that instance. | 

Q. Do you recall all these instances, are they crystal-clear in 
your mind? A. If you mean if I have a total recalling of the transcript 
as you look at it, I don't intend to convey that impression to you. 

509 Q. Do you recall what the colloquy was after that ? A. Pardon? 
I couldn't give you the questions and answers. I believe that was a bench 
conference, was it not? | 

Q. What happened after they came back from the bench conference, 
after this bench conference? A. My impression is that the judge enforced 
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course of this hearing were brought together in ten minutes, in a casual 
listening to it, you would say there were a lot of objections. We know 
they were not. 
516 Q. Your appraisal of Offutt's conduct during this period was that 
it was not exemplary and not proper? 
MR. MAGEE: He said it was--he didn't say that. 

BY MR. TROXELL: 

Q. You considered it not exemplary? A. At times I didn't feel 
it was exemplary. That is a matter about a man's technique of trying a 
case. In many ways he tries a case which I wouldn't adopt but I don't 
think they are improper. 

Q. Now, directing your attention to metered page 672 of the rec- 
ord: 

"MR. OFFUTT: Now, one other thing: If Your Honor please, 
I move for a mistrial, as I was making a motion at the close of 
today's session before the noon recess, while I was in the middle 
of the motion, Your Honor stood up, left the bench, and waved your 
hand and motioned me to stop, in the presence of the jury. 

“THE COURT: I left the bench because the marshal had 
proclaimed a recess. You have no right to start making a motion 
after the marshal proclaims a recess by the direction of the Court. 

"MR. OF FUTT: Did your Honor act on my motion? Ijust 
made a motion for a mistrial because of that, your Honor. 

517 "THE COURT: I beg pardon? 
"MR. OFFUTT: I take it your Honor denied my motion. 
"THE COURT: I am denying the motion." 
MR. MAGEE: Read the rest of it. 
ae ) MR. TROXELL: I don't like to address counsel in open 
court. 


THE COURT: That is right. r 
MR. MAGEE: I object to counsel cutting off half of the rul- 
ing of the Court. I think Your Honor will miss the impact of the ruling 
if’ he doesn't read the ruling now. 
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MR. TROXELL: I will read the whole thing. he only thing I 
object to is addressing remarks to counsel. | 
THE COURT: That objection is sustained. If you are willing, 

read the whole. If not, I will permit opposing counsel to read it. 
MR. TROXELL: "THE COURT: I think I will go through the tran- 
script and make up a score card of the number of motions you 





made for mistrial during the course of this trial. " 

THE WITNESS: I believe that was a bench conference. I don't 
recall with exactitude as I would recall in open court, 

518 BY MR. TROXELL: | 

Q. You couldn't hear what was said at the bench conference ? 
A. I could hear words. 

THE COURT: That was one colloquy? | 

MR. TROXELL: Yes. | 

THE COURT: And all after court had been adjourned? 

MR. TROXELL: This was after the court came back from recess. 
As I understand it, Your Honor, after the Court declared a recess and 





was on his way out Offutt made a motion. He now moves for a mistrial 
because of that. | 
BY MR. TROXELL: | 


Q. Mr. Witness, I direct your attention now to a point which was 


raised yesterday on your direct, page 708 of the record. 
MR. MAGEE: Did you want an answer to this ? He has read all 
this colloquy, I thought. | 
MR. TROXELL: Your Honor, counsel addresses me in open court. 
MR. MAGEE: I object to him not permitting him to answer the 
question. | 
MR. TROXELL: I assumed he had answered the question. He said 
he hadn't heard it, he didn't recall it. That is my recollection of his 
response. I am subject to correction on that. | | 
519 THE COURT: I think he did say that; isn't that right? 
THE WITNESS: Yes. I said I heard words of it but I couldn't 
remember the exact exchange. 
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THE COURT: So there is no question pending. 
BY MR. TROXELL: 

Q. Now, Mr. Witness, directing your attention to page 708, 
metered page 708. We are still on June 5, 1952. The witness is 
Christenson. Mr. Offutt, at the bottom of the page, says, "I object, 
Your Honor. He did not practically say no, as I understood it, and it 
is for the jury, I submit, and not for your Honor to interpret his answer, 
and I object to it and move for a mistrial again. 

"THE COURT: I shall not permit counsel to trap the witness 
into an admission that he committed a crime. 

"MR. OFFUTT: I object to the Court helping the witness out, 
and explaining something he did not explain. He can explain it, 

Your Honor. 

"THE COURT: It is the Court's duty to protect witnesses 
against oppression. 

"MR. OFFUTT: I object to that statement, your Honor. I 
submit this defendant is entitled to protection, too, your Honor. 

"THE COURT: All of your objections are noted on the 
record." 

Now, what is your impression of this? A. My impression of it 


is the same impression I had at the time it took place. The witness was 


a convicted felon who had appeared by bus from the jail. He was not 
being oppressed. The questions that were put -to him I felt were proper. 
He had been in communication with the complaining witness through an 
officer in the jail and some of her testimony we had reason to believe 
had been communicated to him, which was a violation of the rule on wit- 
nesses. 

I don't think that witness was being oppressed. I think in his case 
that counsel was entitled to definite answers from him, because he had 
very vital information. He had not asked the protection of the Court in 
any way for help or asked for determination of whether he was being 
led into a position where he was admitting commission of a crime. 

He may have committed a crime and may have wished to tell about it. 
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He had committed other crimes which were a matter of record. 
Q. Does a witness have to ask a court to be protected? A. That 
I don't know. | 
521 Q. Isn't the Court's duty to protect all witnesses against improper 
questions? A. The question I did not feel was improper. If you have 
the specific question in mind I would like for you to read it to me again 
to refresh my recollection. 
Q. Iwill read you what Mr. Offutt said: | 
"IT object, Your Honor. He did not practically say no, as 





I understood it. It is for the jury, I submit, and not for your 
Honor, to interpret it, and I object to it and move for a mistrial." 
Is that the proper way to note an objection? A. He is fairly repre- 
senting what took place at that time. It is my impression he was, and 
I think the objection was a proper one. You can't read through the tran- 





script the nature of the trial at that point. AsI say,| he was a witness 
who had been convicted of a crime and was in jail. He was up for pro- 
bation and there was a motive for his falsifying. He had been with the 
complaining witness as a common-law husband, I think, of hers. He 
was not that type of witness who you would feel needed the protection of 
the court in his every answer, and the court was explaining the questions, 
giving this witness wide latitude in his answers on cross-examination. 

Q. Did Christenson ever deny he was the father of that baby which 

522 was aborted? A. I don't think he would know whether he was, 

from the activities of the witness. She was very promiscuous. 

Q. We are talking about Christenson. A. I don't recall that. 
I don't think he testified that he was the father of that child, is my 
recollection. If I am wrong, I would like to be told so. It is my recol- 
lection he did not testify he was the father of the child. 

Q. Iam not concerned about whether or not Christenson was a 
felon. I am asking you whether you consider this language used by Mr. 
Offutt was proper. A. In the light of what I said previously I don't 
think it was improper. | 

Q. I draw your attention to metered pages 727 and 728 of the 
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record, which was brought to your attention yesterday, at the bottom 
of page 728. I will start reading from page 727: 
"BY MR. McLAUGHLIN: 
"Q. About three-thirty or four last night in the cell block? 

A. Yes, about four or four-thirty. 

"Q. What did Mr. Offutt say to you down there? A. Well, 
he told me that -- 

"MR. OFFUTT: (interposing): I object to the line, your. 

523 "THE COURT: Objection overruled. 

"MR. OFFUTT: Can my objection run to -- 

"THE COURT: Objection overruled. 

"MR. OFFUTT: Now, if your Honor please, I object to 
your Honor signaling me down with your hand each time. 

"THE COURT: Well, you keep your seat or I will have the 
marshal make you resume your seat. You may proceed. 

"MR. OFFUTT: I move for a mistrial." 

Now, is it your impression Offutt conducted himself properly when 
he said to the Court, "Now, if Your Honor please, I object to your Honor 
signaling me down with your hand each time."? A. I don't think it 
was improper in light of the fact that the Court by his activities was in- 
dicating that his conduct was proper. He did not know at the time what 
the disposition of the case would be in the Court of Appeals, whether it 
would be reversed, and in order to protect the record he made those 
objections. 

Q. This conduct, as Offutt indicated many times, was sought 
for mistrial purposes? A. You are making a cause-and-effect out of 
activities which happened. He relates in a motion what happened and 

524 moved for a mistrial. I don't think you can argue that what he did 
was to try to provoke a mistrial, which in effect is what you want to 
have me say. I don't look on it as that. 

Q. Do you think it proper for a lawyer to use language like this 
to cause the Court to become angry? A. If you assume that the activity 
is contrived to make the Court angry. I don't make that assumption. If 
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you have to make your objections conditioned on the fact that they would 
be made to the Court in such a way that the Court will not become angry, 
even when you are making a legitimate objection, then your usefulness 
as a lawyer is very greatly diminished. ! 
Q. Iam drawing your attention now to transcript of June 6, 
1952, metered number 770 and 771. The witness was John L. Sullivan. 
"BY MR. OFFUTT: 
"Q. Didn't his brother, Dr. Peckham, ask him to call me 
first, that is Dorsey Offutt ? 
"THE COURT: You have been over that — now you can't 
go over it the third time, and the witness has answered your ques- 
tion. He stated his recollection of what occurred. 
| "MR. OFFUTT: Your Honor, it is very difficult to examine 





525 the witness with your Honor interrupting me and Mr. McLaughlin 








both interrupting me. 
"THE COURT: I think you are very discourteous to the Court. 
"MR. OF FUTT: I don't mean to be discourteous." 
Are there any limitations upon a court's right to interrupt the Court 
if the Court considers the interruption proper? A. | Yes, sir. 
Q. What limitations? A. I think you will find those in the case 
of Peckham-U.S. and Thompson v. U.S., which is the case I remember 
from the time of this trial, because those activities, those particular 
activities were of interest to me. I don't know the citation of the last 





case I mentioned. I believe it was the case in which they felt the activi- 
ties of the trial judge were so domineering that he had lost his functions 
as a judge. I might add this, that I myself, I don't think, would have 
made the objections that Mr. Offutt made, because I am not that vigorous 
alawyer. When I give my answers I am not saying what I would do. I 
would probably have assumed a position of docility to the judge, as I 
have done on occasions. I don't think that is exemplary, either. 

Q. You wouldn't have been as vigorous as Offutt? A. I don't 
526 think I would because I would probably have been as courageous 





under the circumstances. I don't know. 
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Q. Directing your attention to 790 of the record, still of June 6th. 
The witness is Mary Ott. I beg your pardon. The witness is Emmett R. 
Waters. 

"MR. OFFUTT: May I just note an objection? I just noticed 
something here, so I will have it on the record, your Honor. I 
object to Mary Lee Ott, who is under Subpoena, being in the court- 
room, in the same position that she occupies every day. 

"THE COURT: She has already testified and her testimony 
has been concluded, and witnesses who have already testified may 
remain in the room as a spectafor. 

"MR. McLAUGHLIN: She hasn't been released from the 
subpoena for the Government. 

"THE COURT: Beg pardon? 

"MR. McLAUGHLIN: She hasn't been released from the 
subpoena of the Government . 

“THE COURT: After her testimony is concluded, she can 
sit any place she likes. Any witness who has testified may remain 
in the courtroom as a spectator, and the mere fact the witness may 
be called for rebuttal is no reason for the Court not permitting the 
witness to remain. We were over that yesterday, Mr. Offutt. 

527 Please don't repeat it. 

"MR. OFFUTT: I cbject to the long speeches about it, your 
Honor; I just made an objection and I asked your Honor to rule on 
it, that’s all. 

"THE COURT: You object to what? 

"MR. OFFUTT: I object to -- 

"THE COURT: You object to what? 

"MR. OFFUTT: I object to the long dissertation about it, 

I made no argument; your Honor has not permitted me to make 
any argument, andI merely object to Mr. McLaughlin -- 

"THE COURT: I think you are getting very discourteous to 

the Court." 
What is your impression of this conduct on the part of Offutt? 
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A. I don't think it is exemplary, by any means. I think it shows he 
is very confused at that point in the trial. | 
Q. You draw your impression of conduct from what? A. From 
your reading of the transcript he is reading about to who he is objecting, 
Mr. McLaughlin or the Court. At one point he objected to a speech by 
the Court and then he rephrased it to a dissertation and then he made 
an objection to Mr. McLaughlin. | 
528 Q. You think that evidenced confusion on the part of Offutt? A. 
I feel, as I recall it, at the time my memory best serves me, that he 





was not functioning in a cool, calculating matter-of-fact manner. The 
reason he was not doing so is because of the situation at the trial. 

Q. You are finding nothing basically wrong with his conduct at that 
time? A. I think he would be wrong in another context. But someone 
reading this whole transcript or those who were there would see the 
continuity of it. In another context with a trial that had been conducted 
in a gentlemanly and orderly fashion where the issues were not as vio- 
lent as in this one it may have been very bad taste. In this particular 





case it was. That is my opinion. 
Q. Page 885 and 886. This is the ieecieanks of June 9th. The 
witness on the stand is one Graff. We have the following: 
"MR. OFFUTT: [If Your Honor please, I object to Your 
Honor -- Your Honor appears to be provoked with me this morn- 


ing. 


"THE COURT: I have been provoked with you all through the 
, Mr. Offutt. | 

"MR. OFFUTT: I mean this morning. 

"MR. McLAUGHLIN: May I Say that his actions -- 

"MR. OFFUTT: I object to Your Honor moving your hand 
as you did just then, and gesticulating, and I want to put on the 





record those things. 
"THE COURT: Go back to the counsel table. 
What is your impression of that conduct on the part of Offutt? 
A. In the context of that trial I repeat it is far from exemplary but I don't 
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think at that point inthe trial, with that particular witness on the stand, 
and I might add this, that was an employee of the Jail who had transmit- 
ted messages between the complaining witness and Witness Christenson, 
who was an inmate of the jail, which was a violation of the rule on wit- 
nesses which the Court had stated at the beginning of the trial, and the 
testimony of that witness was vital as to one count on which the defendant 
was being tried. 

That witness had admitted that he had been the means by which 
there was a communication between the complaining witness and a defense 
witness during the trial. 

Q. That of course was a casual inquiry? A. What was a casual 
inquiry? 

Q. Something like this, "Come and see me". A. The importance 
of the messages which he transmitted, apart from their being a violation 


530 of the rules of the jail, was known only to the witnesses. The pur- 


pose of the cross-examination. 

MR. TROXELL: I object to this statement. 

MR. MAGEE: You asked the question. He is entitled to answer. 

THE COURT: No use going into the Peckham trial in this case. 

BY MR. TROXELL: 

Q. Now, I direct you to page 1026 of the record. In this instance, 
the witness Ott is back on the stand. I am reading from the top of page 
1026. 

"MR. OFFUTT: Now, if your Honor please, I object to your 
raising your voice at me and shaking your hand in that fashion, 
and appearing to reprimand me. 

“THE COURT: Well, you have to behave yourself in accor- 
dance with proper professional ethics. 

"MR. OFFUTT: I submit that is proper, and there is no 
justification for your Honor to raise your voice and gesture in 
that way, and reprimand me in front of the jury."" What do you 

think of that? A. I have stated my feeling on that several times al- 
ready. I will be glad to repeat it. 
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If it reflects the conduct of the court before the jury then I think 
it is proper. There would be no other way, as|I see it, to show 





actually what was going on at the time of the trial. That is a very poor 


way of doing it but there seems to be no other method. 


Mr. Holton. 
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Q. Referring you to 1043 of the record--I find the witness was 


"BY MR. OFFUTT: 

Q. This directs you to bring with you all medical records 
pertaining to Mrs. Mary M. Ott or Mary Lee Ott, relative to 
birth of child Gloria, in 1950, and any other medical records 
of Mrs. Mary M. Ott or Mary Lee Ott. | 

"Now, Mr. Holton, would you examine those records and 
see if you have the records in that file relating to any psychiatric 
treatment in Ward -- Will your Honor indulge me? 

"THE COURT: Iam going to exclude the question. 

"MR. McLAUGHLIN: I object to it. 

"MR. OFFUTT: I object to that word "stupid question. ' 
I move your Honor to declare a mistrial with reference to the state- 
ment of a stupid question. | 





"THE COURT: I am characterizing the question but Tam 
sustaining the objection to it. 
"MR. OFFUTT: But you called it a stupid question, the 
question that I make, your Honor, and I assure you I was trying 
to recall, and it was Ward K that the witness Ott -- and I was 
trying to identify specifically, and I move for a mistrial. 
"THE COURT: I am sustaining the objection to the question 
on the ground that it is irrelevant, immaterial and incompetent. 
"MR. OFFUTT: And Iam objecting to your Honor's charac- 
terization of my question to the witness as a stupid question. It 
is a very clear reference, Your Honor. | 
"THE COURT: Just a moment. 
"MR. McLAUGHLIN: Your Honor has already ruled on this. 
"THE COURT: Just a moment. I have not characterized your 
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question. . 
"MR. OFFUTT: Maybe I misunderstood you, I thought you 

said 'stupid question.' 
"THE COURT: If I said that -- no." 

Now, you consider it proper for a lawyer to argue with the judge 


in open court on a matter of this sort, when obviously the Court had not 2 
said "stupid question"? A. You just a moment ago--this is so obvious * 
it may appear flippant. There was a misunderstanding about something ‘ 


you were sure you said and there was a difference of opinion about it. 
533 This trial is being conducted in a gentlemanly way. The reason 

for the confusion in this proceeding is much less than the Peckham trial, 

I think a misunderstanding at that point, than one in this point. We 

both can see how it can happen, because it just happened. 

Q. You think a misunderstanding is a proper basis to argue with 
the Court insucha manner? A. If the characterization which he thought 
the Court had made was one which really had been made; that is, if the 
judge had actually said that the question was stupid, I think the effect 
on the jury would be a great one and would have been to the handicap 
of his defending his client. Then he was entitled to make an objection. 

THE COURT: We will interrupt at this point to take a recess. 

(Short recess taken. ) 

THE COURT: Proceed. 

BY MR. TROXELL: 

Q. Mr. Stein, when were you admitted to practice law? A. Oc- 
tober of 1948. 

Q. With whom did you become associated? A. I was in practice e 
for myself. If you would like the names of the persons close to mine 
I would be glad to furnish them. * 

534 Q. Did there come a time when you were associated in law 
practice with Dorsey Offutt? A. Yes, sir. 

Q. When was that? A. I would say around June 1951. 

Q. And you were practicing law with Dorsey Offutt during the 
time this trial was being conducted, were you not? A. Yes, sir. 
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Q. Asa matter of fact, you helped prepare the case for trial? 
A. I helped in the preparation. The preparation wasn't mine. I 
helped prepare some part of the case. | 


| 
Q. You interviewed witnesses, did younot? A. The only thing 


really creative I did was interviewing the witness Christenson in the 


jail. 
Q. Did you interview the witness Ott at any time? A. Ihave 

never spoken about Mary Ott. I have seen her and observed her but I 

have never spoken to her and I assume that is what you mean by inter- 


view. 





Q. Iam referring you now to pages 179 and 180 of the record for 
the Court's information. This is not part of the Government specifica- 
tions. But this deals with a matter relating to this witness. 

THE COURT: I understand. | 

535 BY MR. TROXELL: 

Q. I find on pages 179 and 180 where, Mrs. Ott, being inter- 


rogated on the stand, Mr. Offutt refers to a time when you, Mr. Stein, 
and Mr. Offutt, were with the witness Ott in a night club in the District 
of Columbia during the course of ths trial, or just preceding it; is that 





correct? A. I don't think you fairly characterized the nature of the 
questions. I would like to explain what happened. I was in a place which 
was at 21st and R Street Northwest. Mary Ott had been on the witness 
stand during the morning of that day. I think that was the 3rd--I am not 
sure of that day--and the relation of the experiences that she had were 
very harrowing, and it called for her to unveil a part of her life which I 
imagine she would rather not have done. | 





We had information that she had met people at a service club at 
21st and R Street, Northwest, and the constituency of that club was 
servicemen. | 

We went up there just to see what the place was like and we asked 
a party there, whose name I forget, but if I were reminded of it I would 
recall it--if he had ever seen Mary Ott, and he said he had, and he told 
us some details about her, those of which I have also forgotten; and we 
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went downstairs, where there was a jukebox, and there were people 
= dancing, and I could hardly believe my eyes when I saw Mary Ott in, 
I believe an orange gown, dancing with a soldier after she had been on 
the witness stand all day; and I don't know whether she recognized us 
or not. I believe she did, and left this club, which was a servicemen's 
club. 
I had no conversation with her. I even remember what I was wear- 
ing on that evening, if it would be of any interest to you. 
Q. Here is Mr. Offutt's question to Miss Ott concerning this 
occasion: 
"Did Mr. Stein look at you? <A. Yes, sir. 
"Q. Did any other people in the club look at you? A. Not 
the way you did; no." 
Now, you understood, of course, that Mary Ott was a witness in 
the proceeding; is that correct? A. Yes, sir. 
Q. And she was still on the stand? A. Yes, sir. 
Q. You went there for the purpose of seeing her, didn't you? 
A. I had no idea that anyone who had been on the witness stand and 
537 related what she had related would be out dancing that evening. 
As I say, we went there--we were in the neighborhood, asa matter 


of fact, and we thought we would drop in. We had eaten close by there, 
as I recall. When I saw her the look which I gave her and which she 
has characterized as not the look she gave me was one of astonishment. 


Whether she knew me or not I don't know. Apparently she did, from 
her answer. I have never spoken a word to her. 

Q. What was your purpose of going to that club? 

MR. MAGEE: He has already answered that. 

THE COURT: He may answer it. He may give a direct answer. 

THE WITNESS: I certainly did not. 

BY MR. TROXELL: 

Q. What was your purpose? A. It was an ill-defined purpose. 
We had heard she had been there many times, and had met other men, 
and she had also met a Colonel Spearing. She had met him there. 
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He was about fifty years her elder. She had been gothe out with him and 

he had been lending her money and we knew that and Colonel Spearing 

told us that if we went there we could see where he met her and that was 

of interest to her. : 
It turned out that it didn't develop into anything momentous. That 

was one of the reasons. We weren't -- I believe the) implication is that 

538 we were trying to intimidate her. I have never talked with her. 
My view of her was momentary. She left quickly and, I repeat again that I 


was astonished to see her out dancing on the evening when she was the 





complaining witness in an abortion trial. 

Q. Was it singular you went out dancing when you were out trying 
an abortion trial? A. I cannot dance. [am ashamed to admit it, but 
I can not dance. | 

Q. In other words, you did more than -- in this case -- than just 
interview the witness Christenson? A. I say that was the only thing 
creative I did which I thought was of help. I was of casual help. I don't 
want to exaggerate the help I gave. I am just telling you what I thought 
was important in it. I did other things. I took some notes. The only 
thing I did of real value was to interview the witness Christenson, 
and the reason I thought I was of real value, because! he told me he had 
been in communication with the U.S. Attorney's office. He had told 
him not to speak with anybody, that he would rather not talk with me 
because he was in a spot and his language was more vigorous than that, 
and I so testified at the trial. I was anxious to do it, but I was in the 
position where I felt I had to. | 

Q. You did testify at the trial. A. Absolutely y. It is a matter 

539 of record. 


Q. You testified on June 10th, 1952, asa =o of fact? A. I 
assume that is the date in the record. | 


Q. You testified at some length that day? A. | I don't recall the 
time I started my -- 

THE COURT: We are only concerned here with the conduct of the 
presiding judge and the defending counsel at that trial. This Court 
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doesn't care to go into details. 

MR. TROXELL: My purpose was to show business. 

THE COURT: He has confessed that he was assisting in the prepar- 
ation. He said so at the outset. 

BY MR. TROXELL: 

Q. When did you cease your association, your professional asso- 
ciation with the respondent Offutt? A. I was in an office which was 
adjacent to his up until October of 19--I couldn't even be sure whether 
it was '51 or '52. But even after I left--I moved from that area in the 
Warner Building--and even after that I had helped him with cases and 
I have been privileged to help him and other members of the Bar in other 
matters. 

MR. TROXELL: I have nothing further. 

THE COURT: Let me Say to counsel again -- this witness -- his 
examination and cross-examination shows what we hoped we could avoid. 

540 I will raise my voice, Mr. Offutt. I see you are having trouble 
hearing. As I said before, this case was sent back here for trial to give 
the respondent an opportunity to show the facts and circumstances sur- 
rounding the occurrences which are charged as contempt of court. 

To use a literary expression for it, the case is back here to get 
the local color, if there is any. I said I hoped that we would not have to 
get into any opinion evidence. I hoped counsel in his direct examina- 
tion would ask questions relating to the facts and circumstances only. 

I permitted yesterday questions of this witness, repeated questions as 
to whether in his opinion "this was proper, and was that contumacious." 
So, today, I have had to spend a morning of the Court's time allowing 


cross-examination as to the worth of the opinion which was expressed. 

Now, you could call all the lawyers at this Bar and go over the 
same process regarding that case, 'What would be your opinion as to 
that situation", and "those remarks", and in the end the judge of this 
court would have to read the record and determine what the facts were 
at the time that occurred and judge from that record and those facts 
whether the defendant is guilty or not guilty of contempt. 
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I will ask counsel again: Please keep your questions to the facts 
541 and circumstances=-what did the judge do at that time and what did 
counsel do at that time. [If it is repetitious, the record shows that. If 
the words were not proper, the record will show that. This Court doesn't 
care for opinion evidence as to those things that the record shows. And 
the other questions this Court will have the rather painful duty of deter- 
mining. You may proceed, Mr. Magee. ! 
REDIRECT EXAMINATION 
BY MR. MAGEE: 

Q. With reference to the session of June 4, 1952, when Mr. Kil- 
patrick, the doctor, was on the stand, counsel took you through a dis- 
course between Mr. Offutt and the Court at a time when the Court had 
interrupted the cross-examination of this witness. 5 ee appears at 
transcript 286, metered page 523, I will now read to you what the Court, 
the questions the Court asked. I read: 

"THE COURT: -- 

MR. TROXELL: I think counsel has been over this. I recall spe- 
cifically this item which was brought to this witness’ attention. That 
was the basis for my cross-examination. Iam eonane if we are not 
being repetitious or whether it is proper redirect. | 

542 THE COURT: Of course, I have not heard the question. You will 
only read enough of the record to direct his attention. 

MR. MAGEE: Al right. | 

"THE COURT:" -- ! 

Here is the question of the Court to the witness: 

"State everything that you took into SE eo in arriving 
at your diagnosis." 

Isn't it a fact, after the Court asked the witness that broad ques- 
tion, that he would never permit objections and never permit that witness 


to be interrupted when he got away from what he personally knew and 
got into the history, and that is what Mr. Offutt was objecting to, that 
you said was the critical time in the history of the case? 


MR. TROXELL: I object. 
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THE COURT: That would have to be determined by the record. 


BY MR. MAGEE: 
Q. Counsel called your attention to an objection Mr. Offutt made 


while the witness Christenson, who you say you interviewed, was on the 
stand June 5th, and Mr. Offutt had said, at the bottom of the page: 
"I object. He did not practically say no as I understood it, 
543 and it is for the jury, I submit, and not for Your Honor, to inter- 
pret your answer. I object to it and move for a mistrial again." 

Hadn't the court placed an interpretation on that witness' answer 
in the presence of the jury at that time ? 

MR. TROXELL: I object to this again. This is what the record 
shows. I think this is the sort of question Your Honor has admonished 
counsel against. 

THE COURT: I don't recall that counsel read what preceded. I 
don't know what the Court was placing an interpretation on. 

BY MR. MAGEE: 

Q. Page 173, 174. To clarify the record, I will read Mr. Offutt's 
question which had been directed to this witness. 

"Q. And you knew she wanted a miscarriage and wanted to 
get rid of this, didn't you? A. Yes, I did. 

"Q. And you were going to help her do it; isn't that right? 
"A. Yes. That is true." 

And the Court broke in and said: 

"Did you understand the question?" 

544 And later colloquy occurred. This is at 173. 

"THE COURT: I think the witness is entitled to be protected." 

The Court continues, in the presence of the jury, and I read from 
page 173: 

"THE COURT: Your objection is overruled. This witness is 
here without counsel, and I am going to see to it that he is pro- 
tected." 

It was after that the Court said -- your Honor, I continue reading: 

“Did you understand the question? 
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| 
"The question was whether you were going to help her get 
rid of the baby." | 
And then, at the top of page 174, with that jen tn from the 
Court, the witness makes this explanation in the middle of this cross- 
examination: | 
"THE WITNESS: Well, I didn't go there to help her get rid 
. Of the baby, no. I went there because I knew she was going to 
need help. If anything went wrong, somebody would have to be 
there. She had to -- she could not go through it alone." 
That is the situation as you remembered it when Mr. Offutt ete 
posed the objection which he did to the Court, interpreting the testimony 
545 in permitting the witness to explain that answer after Mr. Offutt 
had asked him that question; is that correct? A. That is a matter of 
record, yes, sir. 
Q. And the Court made this statement: 
"T shall not permit counsel to trap the witness into an ad- 





mission that he committed a crime." 

You and Mr. Offutt collaborated in this case at that time, did you 
not? A. Yes, sir. | 

Q. When this objection was made, do you know of any intent or 
plan on the part of him to trap this witness? A. No, sir. 

Q. The fact that in this case you were assoc iated with Mr. Offutt 
to help him during the trial, and as you have had association with him 
since, do you feel that has colored your testimony in any way in his 
favor or are you giving the Court your best recollection? A. I think I 
have given my best recollection. 





Q. Would you color your testimony, in your view? A. In my 
view, I don't think I have. | 
MR. MAGEE: That is all. | 
(Witness left stand. ) ! 
MR. MAGEE: May it please the Court, in view of“ your Honor's 
546 statement at the bench yesterday about cumulative testimony, 
that was suggested last night, I wish to advise the Court I only have one 








374 


other witness, Miss Maskey. I am perfectly willing to hear her sworn ‘ 
and turn her over for cross-exam ination. 

MR. BECKER: As we indicated last night, we object very stren- 
uously to even having Miss Maskey sworn, your Honor, as a witness 
in this case, for the following reasons: 

One, Miss Maskey's testimony, by admission of the attorney for 
the respondent, would be cumulative. The Court of Appeals said in 
its discretion the Court may avoid cumulative testimony. 

Two, Miss Maskey appeared as a witness in this case on June 13th : 
in this trial. : 

Three, Miss Maskey has been in court throughout the testimony of 
all prior witnesses and therefore would not be properly within the rule 
under which this trial had been conducted; that is, the rule on witnesses; 
that is to say, the witnesses who have testified have not been in court. 

The testimony of Miss Maskey as proffered should be denied. 

THE COURT: I understand from your statement, Mr. Magee, that 
you merely wish to ask Miss Maskey if she would corroborate the testi- 

547 mony of Mr. Stein. 

MR. MAGEE: Yes, sir. 

THE COURT: As to the facts and the conditions ? 

MR. MAGEE: Yes, Your Honor. 

THE COURT: Had she any association in that trial? 

MR. MAGEE: She was associate counsel just as Mr. Stein was, 
and was in the same position as he was, and she was there every day. 

THE COURT: The Court will permit her to be sworn and if that 
is the extent of your examination, you may ask her the direct question. 


Thereupon, 
A eg CHARLOTTE MASKEY ; 
was called as a witness by and on behalf of the Respondent, and, being 4 
first duly sworn, was examined and testified as follows: . 
DIRECT EXAMINATION 


BY MR. MAGEE: 
Q. Miss Maskey, state yourname. A. Charlotte Maskey. 
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Q. Your address? A. Home address, 1223 Vermont Avenue, 


Northwest; business address, 745 Washington Building. 
Q. 

548 Q. 
Q. You were associated with Mr. Offutt as an 


You are a practicing attorney? A. Yes. | 


Admitted when? <A. 1943. 


Peckham trial? A. I was. 
You were there throughout the trial? A. I was. 


Q. 
Q. 
Q. 
Q. 
who has just preceded you on the stand? A. I have, 


And you assisted Mr. Offutt in that trial? 


| 
| 
i 


assistant in the 





A. I did. 


You testified at the trial? A. Very briefly, yes. 
You have heard the testimony of your associate, Mr. Stein, 


Q. Are you in substantial agreement with his testimony as to the 
facts and occurrences as he described them that occurred during the 
trial? A. Yes, Iam. | 

Q. You would agree with his version of those statements of fact. 
A. I would. 

MR. BECKER: No questions. 

(Witness left the stand.) 


549 MR. MAGEE: We have one other witness. 


But in view of Your 


Honor's admonition, Mr. George Hayes, who is Chairman of the Public 

Utilities Commission, his testimony would only corroborate the testi- 

mony of Mr. O. R. McGuire; I am not going to call him. Mr. Offutt 

will you please take the stand. 
Thereupon, 


DORSEY K. OF FUTT 


the Respondent, took the stand in his own behalf, and, being first duly 
sworn, was examined, and testified as follows: 


DIRECT EXAMINATION 
BY MR. MAGEE: 


Q. Mr. Offutt, would you please state your full name, your resi- 


dence and give us your office address as well? A. 
I live at the Cavalier Hotel, 3500 14th Street, Northwest. And my office 
and business address, in the Washington Building. | 





Dorsey K. Offutt. 
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Q. You are a practicing attorney before the Bar in this Court? 
A. Tam. 

Q. And what other court? A. The United States Court of Appeals; 
United States Supreme Court; and several other Districts Courts through- 
out the country. 

550 MR. TROXELL: I have difficulty in hearing the witness. 

THE COURT: A little louder. You don't care to have the answers 
repeated ? 

MR. TROXELL: No. 

BY MR. MAGEE: 

Q. When were you admitted to practice? A. I think it was in the 
year 1932. 

Q. Since 1932 you have been engaged in active practice before the 
courts of the District of Columbia and elsewhere? A. Yes, sir; all 
the courts of the District of Columbia. 

Q. Your voice is still not loud enough. In 1952, there came a time, 


did there not, when you were retained to act as defense counsel for Doctor 
Peckham in the case of United States v. Peckham, involving two abor- 
tion charges? A. That is correct. 

Q. When were you actually retained to act as counsel in that case, 
bearing in mind the date of the commencement of the trial? A. It 
was just a short time before. I cannot fix the exact date but I would say 


a week or ten days; something like that. 

551 Q. A week or ten days before the trial started? A. It was after 
Mr. Spriggs had been appointed and after he had approached me a couple 
of times. 

Q. You did that a week or ten days before the trial, undertake the 
defense of Doctor Peckham and you did defend him before Judge Holtzoff? 
A. That is correct. 

Q. Mr. Offutt, you have been charged with two specifications of 
contempt and a number of citations. I am going to ask you about the 
factual situation as it existed when those occurrences occurred. First, 
on the testimony of June 3, 1953, page 168, metered page 231. Counsel 
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has read the following statement: 
"THE COURT: The Court will take judicial notice that 
Tuesday comes before Wednesday. | 
"MR. OFFUTT: I know that, but did she go on the Wednes- 
day following the first Tuesday? Was Wednesday the first time, 
and I think I am entitled to have this examination without inter- 
ruption." | 

Mr. Offutt, had you been interrupted prior to that time by the 
Court? A. Yes, I had. | 

552 Q. When you made that objection, did you make it in good faith? 
A. Idid. : 

Q. Mr. Offutt, What was the situation that you were trying to 
develop about Wednesday and Tuesday, when the Court was saying to 
you, "The Court will judicially notice that Tuesday comes before Wednes- 
day , or vice versa? ! 

MR. TROXELL: I think the record will stand on that point. 

THE COURT: I think it is perfectly clear that he was referring 
to the Wednesday or possibility of the Wednesday referred to in the 
testimony being in another week. I understand that. | 

BY MR. MAGEE: 

Q. Very well. Further, on June 3, 1952, age 182, and page 245, 
you were making a proffer to the Court of some evidence that you wanted 
to divulge concerning prior medical history. Then this colloquy between 
you and the Court occurred; it bore upon a kidney disorder. 

"MR. OFFUTT: Well, it is for another reason, Your Honor. 
"THE COURT: What is the other reason? 
"MR. OFFUTT: The other reason is, it is not brought in 
553 good faith, this prosecution." 

Mr. Offutt, when you made that statement, aid you have any basis 
in fact for making it? A. Yes, I did. 

Q. Did you believe at that time that this eaee sition had not been 
brought in good faith? A. I did. | 

MR. TROXELL: I realize it is difficult to get away from opinion 
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matter. The question is, unless I don't understand the Court's ruling -- 
the question is what, if any, provocation the Court offered this man to 
cause him to make the statements which he made. Now, what this man 
had in mind has nothing to do with provocation coming from the Court. 

THE COURT: I would like to ask the witness one question, saving 
your objection: I may rule on it later. Did you consider that that was 
the right time and the right way in which to make a charge that the 
prosecution was not in good faith? 

THE WITNESS: Under the circumstances, I did. 

THE COURT: Is that still your legal opinion that was the proper 
time to make that charge? 

THE WITNESS: The way the Court had directed the question, I 
thought the Court wanted me to state everything. Of course, now, looking 


554 at it, I wouldn't do it, if you have that in mind. I am not sure I 


get your question. 

THE COURT: As far as intent is concerned, I know counsel should 
have the right to ask this witness as to what the circumstances and facts 
were that prompted him at the time to do so and so. But contempt is an 
attitude and state of mind, isn't it? We won't have the problem of intent 
in Some criminal cases. 

MR. MAGEE: In this case-- 

THE COURT: The question is, what was done. 

MR. MAGEE: Why it was done. 

THE COURT: Why it was done. 

MR. MAGEE: That is what I am trying to get at. 

THE COURT: We won't waste time about intent. 

MR. MAGEE: May I merely propose to ask him when he gets the 
factual situation out of the way, whether he intended these specific 
things ? 

THE COURT: Have you now a question that is unanswered? 

MR. MAGEE: No, sir. He answered the question. I will proceed 
to the next citation. 

BY MR. MAGEE: 
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Q. Again, Mr. Offutt, during the examination of the witness Ott 
on June 3, 1952, page 200, metered page 263, there was a three-way 
555 colloquy going on between you, the Court and the witness Ott. 
I read you just a part of what occurred. I don't think all of it is ma- 
terial: | 
"MR. OFFUTT: I haven't been over the third trip, the one 
she is talking about now." : 
The Court said you had covered this ground before. Was there 
a third trip that you were trying to get some information concerning 
this witness when you were asking the questions that were objected to? 
A. Yes. | 
Q. And the Court said: 
"You have been over that." 
Had you in fact been over the third trip in your examination? 
A. I didn't think so. | 
Q. You had not? A. I didn't think so. 


Q. Then the witness volunteers this statement: 


"You just asked me when we decided on the money." 
Then you said: | 
"Just a moment. Listen to that, Your Honor. I ask you to 
admonish the witness." | 
556 ‘Then the Court said: | 
"Just a moment. You have no right to address the Court that 
way. You have no right to say to the Court, ‘Listen to that, 
Your Honor.’ " | 
What were you asking the Court to listen to, Mr. Offutt, when you 
made that statement? Was it this volunteered statement of the witness 
Ott that you were calling his attention to, or not? A. Would you mind 
reading the proceedings ahead of that a little bit so I can pick that up? 
Q. You asked a question when this starts. The question: 
"Q. That was the time you went back for the second time, 





wasn't it? 
"THE COURT: Now, you have been all over this. Iam not. 
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going to permit you to go over the same ground more than once. 
"MR. OF FUTT: I haven't been over the third trip, the one 
she is talking about now. 
"THE COURT: You have been over that. 
"MR. OFFUTT: This is another question." 
Then, the witness: 
"You just asked me when we decided on the money. 
"MR. OFFUTT: Just a moment. Listen to that, Your Honor. 

I ask you to admonish the witness." 

Now, I ask you the question: What were you asking His Honor to 
listen to at that time? A. The witness had made a voluntary statement 
and I interrupted when I was talking to the Court, and I wanted the Court 
to prevent that, and listen to the witness as she was saying it. Asa 
matter of fact, she was talking, as I remember it, and volunteered it while 
I was talking or just afterwards. 

Q. And you were bringing that to the attention of the Court. Were 
you bringing it with the thought in mind that the Court would admonish 
the witness not to volunteer answers? A. That is right. 

Q. Did you think, when you made that remark to the Court--did you 
raise your voice or did you say it ina loud tone? A. Oh, no. 

Q. Now, another instance has been cited, still during the examina- 
tion of the Witness Ott. This is transcript 233, metered page 296. This 
opens up with a statement from the Court: 

"THE COURT: Closed and unlocked. 
"MR. OFFUTT: Now, I object to the Court interceding when 

I withdrew the question, after the Court-- 

“BY MR. OFFUTT: 


"Q. Now, then, Mrs. Ott, if you meant the door was un- 
locked, and not open, why, on Thursday, May 29, did you say, 


on page 51, in answer to this question: 

"*Did you see the defendant Peckham in your room on that 
morning? A. Yes, sir. The door was open and I was unable to 
move, so--' 
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"THE COURT: She just said that by 'open' she meant it was 


unlocked. 
"MR. OFFUTT: Your Honor; I submit I am entitled to ex- 


amine this witness without interference by the Court. 
"THE COURT: No; in the first place, the matter is immateri- 
al, and in the second place, I think the matter has been sufficiently 





covered. | 
"MR. OFFUTT: I object to the Court's comment and I ob- 


ject to the interruptions, Your Honor -- may I do that for the record? 
"THE COURT: Your objection is noted on the record. ; 
"MR. OFFUTT: Thank you, sir." | 
Now, Mr. Offutt, when this instance occurred and the Court in- 
959 terpreted the answer ofthe witness Ott, did you consider that to 
be an undue interference by the Court on cross-examination of this vital 
witness? A. I did, | 
Q. Did you feel that this interpretation by the Court on the answer 
which I have just read was prejudicial to your client's case? A. I did; 
very much so. | 
Q. Weren't you of the opinion that it was your duty to do this at 
this time? A. I did. | 
Q. Was that the reason you made it? A. Yes. 
Q. Another instance that was cited during the examination of the 
witness Ott, June 3, 1952, 260-Z-28, metered page 379: 
"MR. McLAUGHLIN: That's what I say. 
"MR. OFFUTT: I can't examine this witness with all this 
interruption, I just can't do it -- the Court and Mr. McLaughlin. 
"THE COURT: I shall not permit you to keep re-examining 





her over and over again about the same thing. | 
"MR. OFFUTT: I am trying to lay the foundation for it, 
959-A Your Honor. | 
“THE COURT: I have given you full leeway to cross-examine 
her at length, and you have been cross-examining her since a 
quarter of twelve yesterday, and I will not permit you to repeat." 
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Now, Mr. Offutt, had you been interrupted during the examination 


of the witness Ott by the prosecutor and the Court up to that time? 
A. Yes; many times. 

Q. And did you come to the opinion that those interruptions were 
undue and were prejudicing your client's case? A. Yes; very definitely 
so. 

Q. What is the reason that you made this objection at this time? 
Was that it? A. Yes; it was affecting the case. 

Q. Did you feel that 'the Court was giving you full leeway, un- 
restricted leeway to properly cross-examine the witness Ott, or were 
you of a different opinion?’ A. I was of a different opinion. 

Q. What was your opinion as to what leeway the Court had given 
you? A. It was my opinion it was destroying my effectiveness as coun- 
sel. It was destroying the progress. 

Q. Going to the instance occurring during the bench conference 

560 while the witness Sullivan was on the stand, date, June 3, 1952, 
260-Z-51, metered page 402: 

"MR. OFFUTT: Your Honor please, maybe Your Honor 
didn't mean it, but I object strenuously to Your Honor's character- 
ization of my conduct, and I am telling you I am sick; I had to go 
to the nurse, and I can hardly see you right now, and I have hada 
lot of trouble, and I resent it. I don't mean to be discourteous 
and if there is any question I want to have that tested right now. 
Iam not discourteous, but Iam sick, but I wanted to go to the bath 
and you wouldn't let me go. 

"MR. McLAUGHLIN: He has never denied you. 

"MR. OFFUTT: I object to your letting Mr. McLaughlin 
repeatedly interrupt me. 

"MR. McLAUGHLIN: His Honor has never denied him the 
right to go to the bathroom. 

“THE COURT: That's silly.” 

Did a situation occur in the course of this trial that you thought 
was a denial of your right to go to the bathroom? A. Oh, yes. 
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Q. You believed that to be the fact when you made this statement 


to the Court? <A. That is correct; I certainly did. 
Q. At the time you called this situation to the Court's attention 


561 about the characterization of your conduct by His Honor, had the 





Court made characterizations of your conduct in the presence of the 
jury prior to that? A. Yes. | 
Q. We will come to it a little later. While you were arguing the 
matter to the Court--that appears on page 191--didn' 
terize you in this fashion in the presence of the jury:| 
"You can't be as stupid as all that. Do not transgress my 


t the Court charac- 


ruling again. ?" 
MR. TROXELL: This is leading. ! 
THE COURT: There is no doubt about it; your'questions are lead- 
MR. MAGEE: I am trying to get to the heart of it. 
THE COURT: So much of it is a matter of record. But please 
ask the question after you have read the record and stated the undisputed 
facts why he did it or what his explanation was. | 
MR. MAGEE: Will he be permitted to answer this question? 
THE COURT: You may answer the question. | 
MR. MAGEE: You may answer the question. 
THE WITNESS: I sort of missed it. 
562 THE COURT: The question was whether-- | 
MR. MAGEE: --this characterization was in your mind at the time 
you made this objection. | 
THE COURT: Read it to him again. 
BY MR. MAGEE: 
Q. During the course of an argument to the Court--I read from 


page 191 of the record--the Court said this: 
"You can't be as stupid as all that. Do not transgress my 


ruling again." 
THE WITNESS: Can I have what was ahead of that? 
BY MR. MAGEE: 
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Q. When you made your objection to the Court's characterization 
of your conduct, you referred to this characterization, among other 
things. A. What was the paragraph right ahead of, 'You can't be 
as stupid as all of that.''? I have not seen this record. 


Q. Iam reading from page 190: 
"When did he object to it? Give us the date." 
"MR. McLAUGHLIN: Now, he is right back again, Your 

Honor. 

"MR. OFFUTT: I don't want the conversation. 
"THE COURT: Now, Mr. Offutt--" 
Then you said: 
"I misunderstood Your Honor's ruling. 
"THE COURT: No, I think you understood. 
"MR. OFFUTT: I didnot. I give you my word of honor." 

Then the Court: 

"You can't be as stupid as all that. Don't transgress my 
ruling again.” 

Did you have in mind this action by the Court when you made this 
objection at the bench later to the effect that you objected to the character- 
ization of your conduct? A. Yes, I did. 

Q. And had there been other characterizations that you had in mind 
which led you to make this objection? A. Yes, there were others. 

THE COURT: It is time for the noon recess. 

(Whereupon, at 12:30 p.m., the trial recessed, to resume 
at 2:00 p.m., of the same day.) 
AFTERNOON SESSION 
(The Court reconvened at 2:05 p.m.) 
MR. MAGEE: Mr. Offutt, will you resume the stand, please. 
Thereupon, -- | 
DORSEY K. OFFUTT, 
the witness at the time of the noon adjournment, resumed the stand and 
testified further as follows: 
DIRECT EXAMINATION (Continued) 





BY MR. MAGEE: | 
Q. Mr. Offutt, when we adjourned at lunch, you were discussing 
the objection that you made at the bench during the examination of the 
witness Sullivan on June 3, 1952. In the course of Ss objection, you 
said -- 





MR. TROXELL: May I inquire what page number he is on, Your 
Honor ? 
MR. MAGEE: Yes. It is the same one, 260-Z-51, metered page 
402. Shall I proceed, sir, or do you want to get your eeeee 
MR. TROXELL: I have it. 
MR. MAGEE: Very well. 
BY MR. MAGEE: 


Q. (Continuing) -- you stated that you were sick, and you said you 


565 had been to see a nurse and you could hardly see, and you were 
having a lot of physical troubles at that time. Would you explain to the 
Court, please, what your physical situation was on this occasion? A. 
At what date was that; do you know? 

Q. June 3, 1952, Mr. Offutt. You were orig ine an objection at 
the bench, during the examination of the witness Sullivan. A. I had 
been having a lot of trouble with some pain in my abdomen and had been 
going to the bathroom in connection with it, and was considerably dis- 
turbed about it, and had been to the doctor. | 


Q. And had you been to see a nurse prior to coming to the court 
| 





| 


that day? A. Oh, yes. I went to the nurse in the courthouse. It was 
in the other courthouse, Your Honor, and we had a nurse on the first 
floor. | 
Q. Was your physical condition such that you could hardly see the 
judge when you went up to the bench that morning? | 
MR. TROXELL: I object to the form of these questions, Your 
Honor. The witness is being led. | 
MR. MAGEE: Well, I will reframe the questo 
BY MR. MAGEE: | 
566 Q. Describe what your physical condition was that day when you 
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approached the bench to make this objection, Mr. Offutt. A. Iwas 
feeling so badly that I would have tried to get a continuance, but I felt 
this case was important, and I would try to stay in the court and carry 

it on; sometimes you feel better. And so I had gone to the nurse in the 
courthouse, and she gave me some sort of medicine to settle my 
stomach, or act as a sedation, I think that is what she said. When I 

got up to the court, I got to the point where I could hardly see the court. 
It was just like a skim over my eyes, and I felt sort of nauseous, and 
generally I felt bad, as I said, was having difficulty concentrating. When 
one does have that uneasiness of the stomach-- 

MR. TROXELL: I had difficulty hearing the witness, Your Honor. 
Would he speak up? 

THE WITNESS: Maybe I am sitting in the wrong position. Suppose 
I sit up this way and try it. I'm sorry. 

THE COURT: The tendency is for you to forget that they have to 
hear you, direct your answers to me. [If you will hold them in mind, 
throw your voice a little farther -- 

THE WITNESS: Yes, Your Honor. 

THE COURT: -- it would be better. 

BY MR. MAGEE: 
Q. Mr. Offutt, directing your attention to the next day, June 4, 
567 1952, the proceedings opened with a bench conference, and counsel 
for the prosecution read into the record, in support of their contempt 
citations, the following colloquy: -- 

MR. MAGEE: Beginning at the bottom of the page, gentlemen. 

This is metered page 408. 
BY MR. MAGEE: 

Q. (Continuing) (Reading) 

"Mr. Offutt: Yes, Your Honor. Your Honor, in connection 
with that witness I would like to recall the witness Ott because of 


certain information which has come to my attention, and for other 


matters that I overlooked in the hurry of my cross-examination. 
Your Honor promised me that I could recall her if I had overlooked 





"The Court: No. : 
"Mr. Offutt: I will find it in the record. | 
"The Court: I want you to be accurate, Mr. Offutt." 

Now, Mr. Offutt, at that point in these proceedings, what was your 
recollection and what did you understand the ruling of the trial judge to 
be as to the basis upon which you could recall the chief prosecution 
witness, Mrs. Ott? A. Exactly as I stated it there. I thought that 
he had given me the right to recall her for examination, for further -- 
something that I had overlooked, or something further. 

568 Q. Mr. Offutt, you have been a trial attorney in these courts for 








a long time; is that correct? A. I have. | 
Q. Is there anything unusual about asking a trial judge to permit 
you to ask questions that you had overlooked of a witness who is sitting 


in the courtroom -- A. There is not. | 
| 
Q. (Continuing) -- during the course of a case? A. No, indeed. 


I have never had it refused before. | 
Q. Isn't that usually granted you by trial judges under the proce- 
dures as you understand them -- A. Almost always. 
Q. Justa minute. (Continuing) -- in this court? A. Yes, indeed. 
MR. TROXELL: I object to that, Your Honor. I don't think the 
practice among other courts is of any consequence to us here at this 
time. | 
THE COURT: I think it is quite customary for attorneys from 
time to time, when there is a proper basis for it, to request permission 
to recall a witness, whether there was any prior promise or not. I 
don't understand the counsel representing the court in this matter claim- 
ing that there was anything wrong in making the request. 
MR. TROXELL: The question concerned the usual practice of other 
judges, Your Honor, and I don't think that is an issue here. 
569 THE COURT: Very wal. | 
BY MR. MAGEE: i 
Q. Now, this colloquy continues, Mr. Offutt, after you made an 
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offer to find the ruling of it somewhere in the record, as follows: 
(Reading) 


"The Court: I said you might-call her, as I thought you 
would complete” -- 
MR. MAGEE: This is still page 3, gentlemen, metered page 409: 
"-as I thought you would complete her cross-examination before 
you had an opportunity to read the statement given by her to the 
police. And I did say that if you read the statement afterward I 
would let you recall her for the purpose of confronting her with 
that statement, but you finished cross-examining her as to that 
statement. I will not let you recall her, unless you tell me what 
you want to recall her for, and unless it is in the interest of justice. 
"What do you want to recall her for? You must realize you 
had her under cross-examination all day yesterday and for a very 
large part of the day before. 
"Mr. Offutt: A large part of the day before -- Your Honor 
kept repeatedly saying I had her under cross-examination from a 
quarter of twelve, for twenty-four hours. I didn't have her under 
570 cross-examination over twenty-four hours." 
Now, Mr. Offutt, isn't it a fact, as you indicated here, that you 
did not start your examination until quarter of twelve of the preceding 
day? A. That is correct. 
Q. And how long was the recess that you recollect that occurred 
that day? A. It was an hour and a half or an hour and forty-five minutes. 
Q. And how long in the afternoon did the Court sit that day, if 
you recall? A. As I remember that day, that is the day we went to the 
Bar Association annual outing, and we recessed at three o'clock. 
Q. So, rather than having the usual session, -- A. Was that on 
the 3rd of June? 
Q. The 4thof June. A. The 4thof June. It was about three 
o'clock. 
Q. And then she had been under cross-examination this morning, 
is that correct? A. That is correct. 
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Q. But the fact remains that this was the witness upon which the 
prosecution relied to obtain conviction; isn't that correct, sir? 
571 A. That is correct, the principal witness. | 
Q. Do you recall how long the prosecution had this prosecution 
witness under direct examination? A. I don't remember the time, but 
comparatively, up to that time, I believe it was longer than I had her. 
Q. And then the Court, after the statement which I have just read, 





said: 
".- you must stop your inaccuracies; I might have to call 
it by a more serious name." | 
Do you feel -- | 
MR. TROXELL: May it please the Court, counsel did not complete 
the reading. Since counsel brought such a matter to! my attention this 





morning, I suggest that he read the entire statement, 
MR. MAGEE: I have read down to, | 
"T didn't have her under cross-examination over twenty-four 


hours," 


and I am continuing, Counsel. Here is what it reads: 


"The Court: Mr. Offutt, you must-- 
"Mr. Offutt: I understood that. 
"The Court (Continuing): -- you must stop your inaccuracies; 





I might have to call it by a more serious name." 
MR. TROXELL: And the statement continues, Your Honor. 
MR. MAGEE: "TI didn't say you had her under! cross examination 
572 for twenty-four hours. What I did say was t Ht this cross-examina- 
tion -- 
"Mr. Offutt: Your Honor, you are talkin loud enough for the 
jury to hear it. 
"The Court: -- that this cross-examination started twenty- 
four hours ago, which is entirely different. | 
"Mr. Offutt: I remember the sei a hours. I remember 
now that you did say that. 
"The Court: But if you are going to quote me, I want you 
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to quote me accurately. 
"Mr. Offutt: I do say that you did say that. In fact I didn't 
feel well yesterday, and I told Your Honor that I didn't, and I have 
a doctor's orders to have these X-rays -- " 
BY MR. MAGEE: 

Q. (Continuing) Now, at the time you made the statement which 
I have referred to, the situation as described today as to the length of time 
which you had this witness under examination, you believe to be substan- 
tially correct, sir? A. That is correct. May I just add one thing? 

Q. Yes, sir. A. You have just read something which refreshed 
my recollection as to what the complete physical condition was at that 

573 time. I had been to see a Dr. James A. Gannon, a well known 

surgeon here in the city, and diagnostician, about my condition, that 
had been bothering me a little time before I went to see him, and he 
made a complete examination of me, and he, clinically in his office, 
from the examination decided that he felt I had what he termed to be 
diverticulitis. I have since learned a good deal about that, and he ex- 
plained to me just what that was. He wanted to have X-rays made, a 
full series of X-rays made, which meant that I had to have a dye injected 
into my system, into the stomach and through the intestines, which could 
make me very sick, and he said it might make me sick enough to re- 





quire absence from the court. 

Well, the way this case was going on, I was afraid that if I did 
that at the time, it might look as if I did it intentionally, trying to pre- 
vent continuing the trial. And he explained that it might result in opera- 
tive procedure on a portion of the anatomy. 


So, with that prospect of a surgery, with the continuation of this x 
condition and the medicine he gave me, I was very much concerned 4 
and suffering a good deal. 


Q. Now, referring to June 4th, Counsel, -- this occurs on page 
5, metered record 411 -- I read the ruling appearing at the bottom of the 
page: 
"The Court: All these matters are not relevant, and 
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therefore I shall not reopen the cross-examination. 
"As to whether Mr. Christenson received any infor- 
mation as to what Mrs. Ott testified to, you may ask Mr. 


Christenson on cross-examination, if he takes the stand, 
but youmay not ask her about it. I am not going to permit 


her to be recalled, because the matters -- | 
"Mr. Offutt (Interposing): You asked what I wanted 

to ask about -- some other things -- may I ask them? 
"The Court: I will not permit her to be recalled. " 

Now, Mr. Offutt, who was the witness Christenson, and what was 





his importance in the prosecution's case against Dr. Peckham? A. The 
witness Christenson was one of the principal witnesses. He claimed to 
have procured or made the arrangements with the doctor for procuring 
the abortion, and he claimed to have been the one who paid the money, 
who obtained the money. And he also was most important because when 
the alleged abortion took place and the aftermath, he was claimed to be 
with the female witness, Mrs. Ott, during all the time from the time she 
left the doctor's office. 

Q. And was there any information concerning his own personal 
relationship which you had in connection with this trial, involving Mrs. 
Ott? A. I didn't get that. Would you mind--? | 

Q. Was he personally involved with Mrs. Ott in this pregnancy? 

A. He had lived at the house where Mrs. Ott was living on Q Street, 
also lived at some other places with her, andhere was indication that 
he was the one who caused her to be in that condition. In fact, there 
was definite information of that sort. 

Q. And at the time this case was tried, where was Mr. Christen- 
son residing? A. He was in the District Jail. He had been apprehended 
in Baltimore and convicted. He wasin the District Jail on some other 
offenses, I think there was about five of them, and'was up, his petition 





for parole was being considered. | 
Q. And when you asked the trial judge of this witness -- By the 
way, had he been convicted of a felony? A. He had, my information. 





(576 
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Q. Now, you asked the trial judge to permit you at this stage to 





reopen the cross-examination of Christenson. Why did you do that? 





A. I wanted to reexamine her on matters I had not examined her on 
before. 

Q. Now, Mr. Stein has heretofore testified that he was able to 
interview the witness Christenson. Do you recall that, sir? A. Ido. 

Q. Had you any information from him about any transactions in- 
volving Christenson that you would like to have reexamined him on at this 
time? A. I had. 

MR. TROXELL: [If it please the Court, I think they are going into 
the merits of the Peckham trial now. The matter before the Court here 
is whether or not this defendant committed contempt. 

MR. MAGEE: Your Honor, I used the word "Christenson." 

THE COURT: I understood the charges -- 

MR. MAGEE: I want to reframe the question: "to open the re- 
examination of the witness Ott.'"' I made a mistake, Your Honor. This 
is another reexamination, because of information he had obtained con- 
cerning Christenson. That is what I am asking. 

THE COURT: I understand the charge is not that he asked to have 
her recalled without cause. If Iam mistaken, I hope counsel will 


correct me. 

You are not charging that the request was contemptuous in and of < 
itself? 

MR. TROXELL: No, Your Honor, not at all. " 


THE COURT: Or you are not charging that there was no ground 
for the request? 

MR. TROXELL: No. 

THE COURT: You are basing your charge upon the attitude re- 


vealed at the time and the colloquy that took place between them ? a’ 
MR. TROXELL: That is correct, Your Honor. 7 
THE COURT: So there is no need to inquire. We will not presume “ 


that there was no reason for the request, no reason to inquire into it. 
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MR. MAGEE: Well, I didn't know that was the basis, because they 
cited all of this, Your Honor, in support of their citation. 
THE COURT: Yes. ! 
MR. MAGEE: SolI will proceed right to the colloquy, Your Honor. 
THE COURT: Very well. 
BY MR. MAGEE: 
Q. Now, Mr. Offutt, after the Court would not permit you to 
recall the chief witness, Mrs. Ott, to the stand, you made the following 
statement. | 
MR. MAGEE: This is 6, gentlemen, metered page 412; 
BY MR. MAGEE: | 
Q. (Continuing) (Reading) 
"Mr. Offutt. I was limited in my examination of her on the 
conversation she had with me on Sunday, May 25, the Sunday before 
last Sunday, and I want the record to show that I object to it, and 
I take it Your Honor refuses to let me go into it in those details. 
There are other parts which are relevant. | 





"The Court: Yes, sir. 

"Mr. Offutt: The other things, just so that I may have it 
in the record, I have difficulty understanding Your Honor's ruling. 
At one time Your Honor said you didn't see how I could be so stupid. 
That was said in the presence of the jury. | 

"Another time you said it was highly improper about the 
telephone conversation, running it down, or listening to it by 
another person and writing it down, that it was a violation of the 
Federal Communications Act. 


"The Court: Whatever I said is in the io I rely on it. 
"Mr. Offutt: Would it be possible -- 


"The Court: What is your request? | 

"Mr. Offutt: I ask Your Honor to tell the jury at this time, 
so that they will not get some idea that I did something wrong, 
that if that conversation was made with the consent of either one 
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of the parties who were having the conversation, and if it was 

listened in to by someone with the consent of either of those 

parties who was making the telephone conversation, there was 
nothing improper about it; it was not in violation of the Federal 

Communications Act. 

"And further,as to the statements you made in the presence 
579 of the jury that I was stupid, or I couldn't be that stupid, I say 
that reflects on me, and I ask Your Honor to say something to me, 
in the presence of the jury, to correct that. Your Honor accused 
me of being -- 
The Court: I am going to let the record stand. I am going 
to instruct the jury, however, when I come to charge the jury 

at the close of the trial, that they will consider nothing except 

the question as to whether the defendant did or did not commit 

the crimes with which he is charged." 

Do you recall that colloquy, Mr. Offutt? A. Ido. 

Q. Now, as I remember this record, number one, it did show that 
the judge had accused you of being stupid, and this occurred in the presence 
of the jury; is that correct, sir? A. That is absolutely so. 

Q. Why did you request the judge to instruct the jury or make a 
comment to the jury about that "'stupid"' remark of his? A. I thought 
it had been highly prejudicial to my client. I thought it reflected on me 
and reflected on my standing before the jury, and at the time it was 
said I did not catch it. It was called to my attentim after it had been 
said, but after some time had elapsed, by my associate, Miss Maskey, 

580 who had written it down, and so I waited until the other time later 
when I had a chance to bring it up, because I thought it was very damaging. 

Q. Did you make that request with any intent to use counsel's 
words to abash the judge into anger, or did you make it in good faith? 
A. Oh, no, I did that in absolute good faith in following what I under- 
stood the law to be in this jurisdictim which requires that I put it in the 
record to call to the Court's attention. 


>! 


981 


395 


Q. Now, another aspect of your request to the judge was that he 
instruct the jury that if one of the parties toa conversation requests that 
it be recorded, which was coming over a telephone, ‘that it did not 
violate the Federal Communications Act. Why did you make that request 
of the judge? A. Because I was examining a witness, and I had some 
notes which had been made in connection with a telephone conversation, 
and the judge, the trial judge, had made that statement to the jury, to 
me in the presence of the jury, and I felt that it was -- and it was with 
the consent of one of the parties. : 

So my understanding of the law was, and still is, that if either 





one of the parties to a telephone conversation consents to the telephone 
conversation being written down or monitored, that it is perfectly 

legal, there is nothing illegal about it. And since the judge made 
the statement that it was illegal, I felt it was prejudicial. It gave the 
jury the impression that something improper was done by my office or by 





me, and therefore I wanted to correct it to remove the prejudicial effect 
as far as it could be done, by him restating the true law to the jury and 
removing that from the case. | 

Q. And then, after the judge refused to give this instruction to 
the jury and advised you that the only thing he would do was instruct the 
jury that the only issue involved was | 

"whether the defendant did or did not commit the crimes 

with which he [was] charged, " | 
you then said this, -- 

MR. MAGEE: And I quote, bottom of page 7, gentlemen, metered 
page 413: 





BY MR. MAGEE: 
Q. (Continuing) (Reading) 

-- "Mr. Offutt (Continuing): I didn't notice it yesterday, 
but it was called to my attention later, and I thought I had heard 


it right, but I wanted to be sure -- I move for a mistrial on 


account of that." 
Now, Mr. Offutt, was your motion for mistrial based upon the 
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advice that you had obtained fromMiss. Maskey that the judge had 
characterized your conduct as stupid? A. Yes, it was. 

Q. Coupled with this statement that what your office did in taking 
down a telephone conversation as illegal. Was that the basis of your 
motion? A. It certainly was. 

Q. In view of the fact that the judge had told you the only thing 
he would charge the jury was whether the defendant was guilty or inno- 
cent, did you take the view that this was the proper way in which to 
protect your record at that time? A. I did. 

MR. MAGEE: The next citation of the prosecution occurs on the 
same day, June 4th, Your Honor, page 10, metered page 416: 

"The Court: It is understood that Mrs. Ott's mother may 
be called by the defense, out of turn, in order that she may be 
released. 

"You may call her now. 

"Mr. Offutt: Thank you for that courtesy, Your Honor." 

BY MR. MAGEE: 

Q. Now, Mr. Offutt, had you any information at your disposal 
which made you or suggested to you that you Should call the mother of 
the prosecution witness as a witness in this case? A. I did. 

Q. What was that information? 

MR. TROXELL: I object to this, Your Honor. We are going into 
the merits of the case again. We don't question his right to call Mrs. 
Hodges if he wanted to call her. I don't think we should get into the 
merits of the Peckham case. 

THE COURT: I don't think we should. 

MR. MAGEE: This isn't that, Your Honor. But here's what 
happened. Mr. Offutt didn't call this witness for what she knew. He 
put a subpoena duces tecum on her for the correspondence between the 
daughter and her which he had information would show that no abortion 
was committed by Dr. Peckham. Then, they cite as a basis for con- 
tempt that when Mr. Offutt asked her about the correspondence, the 


Court wouldn't even let her produce the correspondence, made no 
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effort to make her comply with that subpoena, and cut off the examination, 
saying, "No, you may not ask her whether there is 4 subpoena duces 
tecum on her." So he couldn't even get the correspondence. And then 
they cited that as contempt. | 
I think Your Honor should know why he issued the subpoena, why 
he asked the question. They say because he asked it and was cut off 





and he objected, it is contempt. 
MR. TROXELL: Your Honor, I don't think that it is permissible 
in this proceeding to go into the merits of the Peckham case, 
whether or not Mrs. Hodges had received a letter from her daughter. 
The only question here.is whether this man right here committed con- 
tempt of court, and whether there were any circumstances which -- 
THE COURT: If you are not making any charge that the subpoena 
issued for Mrs. Hodges was without cause, there is' no use going into 
the cause. 
MR. MAGEE: No; they make this statement, Your Honor; After 
Mr. Offutt -- we go over then to 13, metered page 419 -- started to 





examine the witness and asked her for the records, ‘the judge, without 
even knowing what is in the records, rules it is immaterial. 

Bear in mind, Your Honor, this witness is being taken out of turn. 
This is early in the case. There is no evidence about correspondence 
back and forth. And he is taking a witness, to accommodate the witness, 





at that time, at the suggestion of counsel for the prosecution, who com- 
plained bitterly this witness was being kept here under subpoena and 
she should be back home in Pennsylvania. 
Mr. Offutt then said, "Well, if Your Honor is going to restrict 
the examination, won't even let me ask her, "What correspondence do 
you have?" I'll take her later in the case after we produce this evidence.” 
And the Court says, "No; take her now. I order you to take her now." 
Now, that is the situation, and they cite that as contempt, Your 
Honor. | 
THE COURT: Let me hear from opposing counsel as to what their 
charge is regarding that part of the record. | 
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MR. TROXELL: Our charge, Your Honor, is that after Mrs. 
Hodges took the stand, then Offutt committed contempt when he spoke 
about Mrs. Ott wigwagging or being seated in an improper place in the 
courtroom. 

MR. MAGEE: That is not the charge at all, Counsel. 

Your Honor, I object to that, because that is not here at all. 
That's much later. That is not this citation. 

THE COURT: No, there has been no -- if he is mistaken and -- 

MR. TROXELL: Your Honor, I will stand on the record on that 
point, because if I may, I would like to read it. 

(Reading) 

"The Court: It is understood that Mrs. Ott's mother may 
be called by the defense, out of turn, in order that she may be 
released. 

"You may call her now. 

"Mr. Offutt: Thank you for that courtesy, Your Honor. 

"Will you call Mrs. Ethel Hodges? 

"If the Court please, I object to Mrs. Ott being in the 

586 witness room (sic) talking to a newspaper reporter; she is 
sitting in the front row talking right now. 

"Mr. McLaughlin: I object to that. 

"The Court: She has a perfect right to talk to anyone she 
pleases. 

"Mr. Offutt: In the courtoom?" 

THE COURT: I recall the rest. 

MR. TROXELL: It has got nothing to do with -- 

MR. MAGEE: Counsel, what were you reading from? 

MR. TROXELL: Counsel cited me metered page 416 and 417 of 
the record, and that is what I was reading. 

MR. MAGEE: No, sir. I cited you metered page 419. Let's be 
specific about it. 

MR. TROXELL: Your Honor, I took the note down right here on 
a sheet of paper, "416." 
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THE COURT: Well, you might get confused about the pages. But if 
counsel say that they are not making any charge and basing it upon that 


part of the record that you have just read, then there is no need of going 
into the cause for the subpoena. I will assume that the subpoena was 
properly issued for that cause. | 
MR. MAGEE: Then, let me ask the Court whether the Court will 
ask counsel if he relies -- and the only thing I see in this whole citation 
is this statement by the Court: 
587 (Reading) 
"The Court:" -- ! 
after Mr. Offutt asked the witness to produce documents on the subpoena: 
"The Court: I exclude that: it is immaterial. She is here 
and you may examine her. | 
"Mr. Offutt: If Your Honor please, if Iam going to have 
interruptions like this, I don't want to examine the witness at all. 
I want to examine this witness and I want to have free opportunity 
to present whatI have. | 
"The Court: Now, you are getting insolent. 
"Mr. Offutt: I don't mean it insolently. 
"The Court: You will have to conduct your examination within 





the frame work of the rules of evidence as the (Court construes 
them. Now, proceed. | 
"Mr. Offutt: Well, I will have to wait until I present my 
case." 
This is an out-of-order witness, Your Honor. 





"The Court; You may proceed now. | 
"Mr. Offutt: Are you ordering me to proceed? I would 
rather wait now until my case is over. ! 
"The Court: I direct you to proceed." | 
And I would like to ask counsel for the prosecution his position, if 
that is contempt, on an out-of-order witness, when the Court won't even 
let him ask him anything about the subpoena duces tecum. 
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MR. TROXELL: We very definitely content that the language which 
Mr. Offutt used on metered page 419, typed page 413, which follows -- 
"If Your Honor please, if I am going to have interruptions 
like this, I don't want to examine the witness at all. I want to 
examine this witness and I want to have free opportunity to present 
what I have." 
-- I say that is contempt of court, and I rely upon it. 

THE COURT: Very well. 

MR. TROXELL: I do not question the subpoena of Mrs. Hodges. 

I am only concerned about what transpired in front of Judge Holtzoff. 

THE COURT: And this witness now may make any explanation of 
that part of the record that he wishes to make. 

BY MR. MAGEE: 

Q. All right, proceed, Mr. Offutt. Explain why you made that 
statement to the Court in the course of this colloquy. A. Because I 
couldn't examine the witness on what I felt, or understood, and sol 
wanted to defer it then until I could have other witnesses and examine 
her in proper course. At the time, if I had been permitted to examine 
the witness fully on the line that I had started to examine the witness 
upon, the subpoena -- and I might say, Your Honor, there was a letter 
that I found was not with the witness; I found it over in the police court, 

the detectives’ squad room. They had taken this witness and, which 
I later found out, took the witness when she got into town and secreted 
her -- 

MR. TROXELL: Oh, Your Honor, -- 

MR. MAGEE: Over my subpoena. 

MR. TROXELL: -- I must object to this. We are now trying to 
try the Peckham case over again. That case has beenretried,. and 
Peckham has been found guilty. 

THE COURT: I take it that the witness is relating facts that in his 
mind tend to justify what he said at that time which you charge is con- 


temptuous. 
THE WITNESS: That is correct, Your Honor. 
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THE COURT: You may proceed. 
A. (Continuing) -- and with that information which I found, I 


wanted to go into that portion and develop it in the testimony and try to 
locate the evidence which I had here under subpoena to produce, which 
would have shown, helped to establish the innocence! of the defendant. So, 
since the Court had interfered and limited me at the very outset, I felt 
that I better get it in chronological order, and therefore I wanted to 
withdraw the witness at that time, although it meant holding her a little 


longer. | 
I might say, Your Honor, the Court at that time mentioned some- 

thing about paying the witness. We had already paid the witness. The 
record shows that. | 
BY MR. MAGEE: | 
Q. Now, Mr. Offutt, you have been a trial attorney here for years. 





Is there anything unusual about when you start to examine a witness out 

of course, and when you find that there isn't sufficient evidence at that 

stage of the case to show the basis for your questions, to then ask the 

trial judge to take the witness cff the stand so you can examine him later? 
THE COURT: Again, I must say I don't understand that that request 

is charged in this contempt. The charge of contempt in this instance is 





based upon the manner and the language used when addressing the Court. 
MR. MAGEE: I will reframe the question, Your Honor, -- 
THE COURT: Very well. | 
MR. MAGEE: -- in deference to Your Honor's ruling. 

BY MR. MAGEE: : 

Q. Now, Mr. Offutt, when you advised the Court that you didn't 

want to examine this witness if you were going to be interrupted, and 

stated you wanted to examine her later when you had a free opportunity 

to do so, did you make that statement in good faith? A. Oh, I surely 

did, and I made it, as I felt, in a very courteous way, and in a very 

quiet and orderly manner, and expected the Court .e I felt that immediately 

I would get that right afforded me. | 
Q. And then, when the Court nevertheless refused to comply with 
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your request, after having said you were insolent in making it, and 


directed you to proceed, did you follow the Court's direction and then 
complete your examination of the witness? A. Oh, yes, I did. 
Q. Again, on June 4th, 1952, the witness, Mrs. Hodges, is still 
on the stand. 
MR. MAGEE: This is page 16, Counsel, metered page 422. This 
starts out with the Court sustaining an objection of Mr. McLaughlin. 
I think I had better read back just a little beyond which the prosecution 
used, Your Honor. 
(Reading) 
"(Mr. Offutt:] Did you have a conversation with her? 
Just answer yes or no, the Court said. 
"Yes. 


"Before having a conversation with that lady, had you 


® 


ever been told by anybody in connection with my office anything 

about the facts ofthis case? 

“Mr. McLaughlin: I object to that. 

"The Court: Objection sustained. 

"Mr. Offutt: If Your Honor please, I object to Your Honor 
raising your hand and leaning forward and looking at the District 
Attorney before he makes an objection. 

"The Court: Mr. Offutt, will counsel please come to the 
bench ?" 

BY MR. MAGEE: 

Q. (Continuing) Mr. Offutt, would you please tell His Honor what 
occurred at this time which you witnessed and saw in the courtroom which 
made you make that objection to the proceedings as you saw them? A. Was 
that the time when Mrs. Ott was in the -- ? 

Q. This is the time that Mrs. Hodges was on the stand; you had 
just asked her whether she had had any conversation with your office. 

The prosecutor objects, the Court sustains it, and then you object in 
this manner: 

(Reading) 
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"Mr. Offutt: If Your Honor please, I object to Your Honor 


raising your hand and leaning forward and looking at the District 
Attorney before he makes an objection. 
"The Court: Mr. Offutt, will counsel please come to the 
bench?" | 
Now, please describe to His Honor what occurred in court when 
you made that objection. A. Your Honor, when I had asked the question, 





before the answer was forthcoming, the Court leaned forward, and when 
he did, the chair he was on, it would make a little noise and attract 

attention, at least to me. I was closer, the counsel table, a little 
closer than it is in this court, and he'd sort of look over toward the 
District Attorney and raise his hand. | 

MR. MAGEE: Have the record show that the witness raised his 
hand, Your Honor, and pointed in a direction toward the District 
Attorney. 

THE COURT: Yes. 

A. (Continuing) So right after that, the District Attorney would 
get up and object. No indication of any kind he was going to object or 
say anything. And that is why I was objecting to it.; And I understood 
that that is the way I have to do it, and I was doing it in compliance with 
the appellate rulings as I had heard it pronounced in the Court of Appeals, 
and as I had read the opinions. | 

BY MR. MAGEE: ! 

Q. So then, the facts which are stated in your objection, that the 
Court raised his hand, leaned forward and looked at the District Attorney, 
did that occur, sir? A. It certainly did. | 

Q. Mr. Offutt, the Court then summoned counsel to the bench, 
and here is what occurred, and I read it to you, sir, still on 16, 





metered pages 422 and 423 of the record: 
(Reading) | 

"The Court: Mr. Offutt, if you continue your insolent 
remarks, I am warning you now, at the end of this trial I will 


commit you to jail for contempt of court. 
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"Mr. Offutt: Didn't Your Honor do that? 
"The Court: You have no right to address questions to the 
Court. 
"Out of kindness I am warning you that if you persist in 
your unethical and discourteous conduct I shall send you to jail 
at the end of this trial. I shall not fine you, I shall send you to 
jail. 
"Mr. Offutt: I don't mean it as discourtesy. Judge Stephens 
said we should put these things in the record as they happen, and 
I saw Your Honor did it yesterday, you screamed so and you 
jumped forward and I thought you said something. 
"The Court: Go back to counsel table; I have given you my 
warning. 
"Mr. Offutt: I won't make any statement about that." 
Now, Mr. Offutt, what is this reference you have to what Judge 
Stephens said that you were trying to tell the trial judge in this case 
about a situation of this sort? 
THE COURT: I presume that is a reference to the case that has 
been -- 
MR. MAGEE: No, itis another, Your Honor, that occurred 
595 during the course of the argument in the Court of Appeals in an 
entirely different case. ay 
THE COURT: Very well. 
You may answer. . 
A. Judge Stephens had said in a case which I heard argued, where 
the question of proffer of something that occurred that was not in the 
record had not been put into the record until some later time, after the 
trial was practically over, I think the trial was over when it was put 
in by affidavit, and he asked the counsel who was arguing the case -- 
BY MR. MAGEE: 
Q. Who was arguing the case? A. It was either Mr. Laughlin 
or Mr. Ahern; I am not sure which one it was. And by the way, 
they happen to be in court right today. 
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Q. Never mind that. Do you happen to remember what case it 
was, by name? A. Uh, -- | 
Q. If you don't know, itis all right. A. I believe it was the 
Glantz case, or something of that kind, Glantz, G-l-a-n-t-z, or something 
like that, I'm not sure, Glantz or Blantz, or something like that. And 
Mr., whoever the counsel was, the record will show it, said that 
the Court would not allow them to come to the bench, and so therefore 
they couldn't put the proffer in the record. So the Chief Justice 
said that you should then, if you couldn't go to the bench, have made the 





proffer from the open court and from your place at the counsel table. 

So with that in mind, and the fact that in a previous case, the Vinci 
case, it had definitely said when objectionable manner, or something like 
that, is done in the record, takes. place, immediately at that time it 
should be placed in the record, I felt that I should put it in the record 
or make the effort to comply with the ruling. | 

In that case, there was nothing in the record, and they did not 
take action upon that which was later represented to|/have occurred, 
because it was not in the record. | 

Q. You also pointed out to the trial judge that the preceding day, 
yesterday, that the judge had screamed at you and jumped forward. Would 





you please tell the Court on what you base that? A. In the course of 
examining a witness, I had looked down to look at a paper in front of 
the counsel table, and was aot looking at the Court or the witness, just 
about to propound the question from some notes, and as I looked down 
momentarily, the chair of the Court made a sound, and a plumping on 
the desk, and there he was with his hand up like that. (Demonstrating) 
So I asked him, I said, "Did Your Honor say something?" and he said, 
"No. Proceed." And it startled me so when the noise occurred; it may 





have been his chair moving, or something. But each time he had 
done that before, Your Honor, he would call me down, he would interpose 
his own objection or make some reprimand of me, and it startled me. 
That is what I was talking about when I made that reference. 
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Q. Now, Mr. Offut, when the judge told you that --"if you 

persist in your unethical and discourteous conduct" -- 
and this is directed to your objecting to the conduct of the Court, in des- 
cribing the personal mannerisms of the Court, and threatened you not 
with a fine but with jail when the case was over, what did you then do, 
to determine whether or not what you were doing was right or wrong? 
A. Immediately after that -- You mean at the time, right in the court, 
or what did I do following that? Here's whatI did. Immediately after 
that, I consulted with members of the bar, great lawyers around this 
city, professors, and people who -- great trial lawyers, as to just what 
to do in a case like that. It just shocked and stunned me to have him 
make that threat. 

Q. Who did you consult with after the judge threatened you with 
jail if you put any objections in the record concerning his personal man- 
nerisms or movements? A. I consulted with one of my good friends 
and a very prominent lawyer here, dean of a college, of one of the law 

schools, one of the most eminent trial lawyers of this area, 
William E. Leahy. I went to -- his office and mine were within one 
block from another. I repeated to him what had happened, told him 
about the occurrence, and asked him just what Ishould do. He said, 
after I explained the whole thing, I explained to him my great regard 
for the ability of Judge Holtzoff, whom I did have a fine regard for, and 
still do, and he said it was my duty, and I must do it, to put into the 
record his gestures, everything that he did that was not in the record, 
in accordance with the Court of Appeals' decisions, and to describe it 
fully, at the time it occurred. 

MR. TROXELL: Your Honor, I object to references to a dead 
man. William E. Leahy is dead. We can't call him as a witness. 

I don't think it is proper, and it is very unfortunate to refer to 2 man 


who is no longer with us as having given advice to him. 
MR. MAGEE: That is precisely why this case should have been 
tried, sir, four years ago, as I requested, and not four years later. 
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THE COURT: Wait, Wait. 





MR. MAGEE: Your Honor, I submit -- 
THE COURT: The important point, and I take it the reason this 
testimony is offered, is to show that this witness did seek advice of an 
MR. MAGEE: Yes, Your Honor, definitely, with this threat in 
front of him. 
THE COURT: And there has been evidence offered heretofore 
that he did seek advice, and you just asked him of whom he sought advice, 





and he was proceeding with some detail. All he should do is name the 
man that he inquired of, in response to that question. 
THE WITNESS: Yes; I see what I did, Your Honor. I'm sorry. 

BY MR. MAGEE: | 

Q. Mr. Offut, in following His Honor's admonition, would you 





please tell the Court all of the attorneys whom you consulted after you 
had received this jail threat from the trial judge concerning this inci- 
dental trial? A. I mentioned Mr. Leahy. ! 
Q. Yes, you did. A. Colonel William J. Hughes, Jr., -- Shall 
I tell who these men are, so the Court will have them identified as I 
tell the name? | 
THE COURT: No. | 
THE WITNESS: I will just mention their name. A. (continuing) 
William Collins, who, among the lawyers -- | 
THE COURT: Let me interrupt. I don't take it the question asks 
for all the attorneys that you consulted regarding this whole thing. 
THE WITNESS: Oh, no, just -- | 
THE COURT: It was only what to do in the circumstances you have 
related, in order to get the basis of your objection or motion into the 
record. 
THE WITNESS: That is right, Your Honor. 
THE COURT: That is all we are interested in, 
THE WITNESS: That is right, Your Honor. This threat of the 
judge startled and shocked me so, I wanted to be reasonably sure that 
I was on proper ground and doing it right. Maybe they would give me 








some different idea of what to do. | 
| 
| 
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BY MR. MAGEE: 

Q. You mentioned Mr. Collins. Whom else did you talk to? 

A. Charles E. Ford. Myron Ehrlich. AndI might say, Your Honor, 
many of these people were around the court and up in my area where I 
maintained my offices on 15th Street. 

Q. Continue, sir, and name the attorneys that you consulted. 

A. Yes. T. Emmett McKenzie. Bernard Margolius. T. Edward 
O'Connell. Did I say Myron Ehrlich? I meant to say Myron Ehrlich. 

Q. Yes. A. Mason Welch. John H. Burnett. And my associates 

in the case, - 

Q. Name the associates you consulted. A. David Smith, who 
was in my office. And I believe I discussed it with Jacob Stein, who 
testified here previously. Oh, and Earl Davis. 

Q. Did you discuss it with your other associate, Mrs. Maskey? 
A. There were some others. I would have to refer to some notes that 
I made as to other names, as to this particular question. 

Q. Did you discuss it with Mrs. Maskey? A. Oh, Miss Maskey, 
Miss Charlotte Maskey ? 

Q. Now, will you please tell the Court what advice -- you can 
summarize; you won't have to say what everyone said; if it differs with 
anyone, you can describe it to the Court -- tell the Court what advice 
you received from the lawyers that you have named. 

, MR. TROXELL: Your Honor, I object to this questim. He can 
call these lawyers to indicate what the advice was that they gave him. 
I don't think it is proper for this witness to recount hearsay at this 
point on this point. He can call Colonel Hughes, he can call Mr. 
Collins, Charles Ford, Myron Ehrlich, Mr. Margolius; Mr. O'Connell 
is dead, of course, but Mason Welch, Judge Burnett, and the rest of 

them. 

THE COURT: Let me ask a question. 

I presume the substance of the advice was that he should get into 
the record the things that he was objecting to. 

MR. MAGEE: Yes, sir, at or about the time it happened, and 
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not wait until the end of the trial. 
THE COURT: Yes. 
MR. MAGEE: Yes, sir. | 
THE COURT: And I take it there would be no dispute about that. 
Is there? | 
MR. TROXELL: Of course, the only thing would be, I don't know 
that these gentlemen, I don't know what information he gave to these 
gentlemen on the basis of which they, as he said, advised him. I think 
it is rather unfortunate that he named leading members of the bar of 
this jurisdiction as having given him advice, without an indication from 
them regarding what he represented to them at the time they gave him 
the advice. | 
I will concede that they perhaps told him to make his record. 
THE COURT: Yes. So I don't think there is any occasion to go 
into the details -- i 
MR. MAGEE: Except that if, Your Honor, he will testify exactly 
as Your Honor has paraphrased it, -- | 
THE COURT: Very well. 


MR. MAGEE: -- that the consensus of opinion of these attorneys 


was that it was his duty to his client in these incidents as they occurred, 
to state his conditions in the record, just as they existed at the time, 
and to make his objections and his motions for a mistrial as these inci- 
dents occurred; and if the Court would not permit him to come to the 
bench to do it, he had the duty of doing it in open court. That is the 
advice he received, and he will so testify. | 
THE COURT: Now, please let this witness tell if there is a 

basis for it, give the Court the facts that support ORR statement that 
the Court would not allow him to come to the bench to make those state- 





ments. 
MR. MAGEE: Yes, sir. 
BY MR. MAGEE: 
Q. Mr. Offutt, would you state to the Court whether or not, 
answer the suggestion of the Court as to whether or not you were permitted, 
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each time you requested, to come to the bench? A. No, I was denied 
the right to come to the bench many, many times. In fact, one time the 
judge told me that I lost my standing at the court to be considered as a -- 


to be afforded the courtesies of other lawyers, in denying my request to come 


to the bench. 


Q. And did there come a time when he said that he would not permit 


you to come to the bench, and you could make any motion or 
proffer you wanted to in open court? A. That is my recollection of 
it. I don't remember the specific occasion. But I defnitely, time after 
time, requested the right to come to the bench so I could make a motion 
of this sort, out of the presence of the jury, and put it in the record, 
and the Court denied it. | 

THE COURT: Did you ever come to the bench before the reporter 
and offer quietly to dictate your statements into the record in that way? 

THE WITNESS: No, Your Honor, I didn't. You know, since I 
have heard this suggestion by Your Honor as the practice in your juris- 
diction, if that could have been done I doubt very much if this ever 
would have happened; and I didn't, of course, not having that idea, and 
that not being the practice here as long as I have ever practiced, never 
have seen that done yet, I did it as the only way that I have ever know 
the practice to be. But I certainly would have done that, had I thought 
of it, and had I been permitted to do it. But I don't believe that if I had 
attempted to do that, Your Honor, under the conditions that were existing 
at that time, that the Court would have permitted me to do it. My 
slightest movement anywhere from the counsel table after the Court 
had directed me to be there as he indicated one time, I believe, and I 
felt so sure of it, that I didn't dare deviate from my position, that he 

would have ordered the marshal to put me in my seat. So Inever 
tried to do that, Your Honor. 

BY MR. MAGEE: 

Q. Mr. Offutt, to go over to the incident of June 4th, the witness 
Hodges is on the stand -- By the way, Mr. Offutt, you have mentioned 
several lawyers, or one lawyer who is dead. Have any other lawyers 
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died since this incident occurred who offered to be witnesses for you 

in this case? A. Quite a number of them. | 
Q. Who are they? | 
MR. TROXELL: I object to this, Your Honor. 
THE COURT: Sustained. 
MR. MAGEE: I merely offer to prove that in addition to Mr. 

Leahy, Your Honor, there were at least three other prominent lawyers, 

I won't go into their names, who indicated to Mr. Offutt that when this case 

came to trial, they would come and testify in his favor. 
Frankly, Your Honor, it deals with the motion which I made to 


Your Honor at the beginning of the trial that Your Honor has overruled, 


on the question of the four years' delay after we demanded a trial, up 


to the present time. | 
MR. TROXELL: I object to this. | 
THE COURT: Well, thereisno -- that will not be allowed to 

prejudice this defendant in any way. I just say there is no need to go 





into the matter of the death of these attorneys. 

MR. MAGEE: I was merely offering to show that the delay did 
prejudice us, Your Honor, because we lost at least four members, four 
important members of the bar who would have been witnesses in this 
case, had it been tried when we demanded a trial, immediately after 
the end of the Peckham trial, had be been permitted to put on some evi- 
dence which has been denied us, until we came before Your Honor in 
this trial. 

MR. TROXELL: Your Honor, I can't permit a statement like 
that to go into the record, without some comment on my part. 

THE COURT: Very well. You may make your comment. 

MR. TROXELL: On September 13, 1956, ina motion to the 
Supreme Court, these people sought to have the mandate of the 
Court of Appeals stayed, because they didn't want to go to trial hur- 
riedly. There were three places in that motion where they object to 


going to trial now, before the October term of court, because they 


say that the court, in forcing him to trial now, is forcing them to go 
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to trial hurriedly. There are three places in that motion, andI am 
willing at this time to offer that motion, a certified copy which I re- 
ceived from the Supreme Court, in evidence. 

MR. MAGEE: I wish he would, Your Honor. I would like to have 

you read that motion, because it points out that the reasons that 
we asked the Supreme Court for a delay were the reasons I gave Your 
Honor when I asked Your Honor to defer this matter until after the 
Supreme Court ruled on our pending petition for rehearing which they 
had not yet ruled upon. 

THE COURT: Since both sides seem to desire the admission into 
evidence of that matter, you can enter this; this Court now will spend 
no time on that. I have ruled on that motion. 

MR. MAGEE: I have a extra copy, if counsel wants it. He may 
offer it in evidence as his exhibit. ; 

THE COURT: You may offer it to the clerk at any time. -- 

MR. TROXELL: Yes, Your Honor. 

THE COURT: -- when you find it, if you want it in evidence. But 
we will spend no time on that, because it is not pertinent to the issue 
which this Court is trying. 

BY MR. MAGEE: 

Q. Mr. Offut, again referring to June 4, 1952, -- and this is still 
while the witness Mrs. Hodges is on the stand, transcript 25, metered 
page 431 -- you started to ask this question: 

"Did you tell your daughter you heard any of the conversa- 
tion she was having on the telephone? 

"Mr. McLaughlin: I object to this, Your Honor. 

"The Court: Objection overruled. 

"Mr. Offutt: If Your Honor please, I object to this witness 

Ott -- I call Your Honor's attention, she was nodding her head 

forward. Your Honor, that is the very reason I object to Mrs. 

Ott being in the front row, looking at the witness." 

Now, Mr. Offutt, when you made that objection, would you please 


tell His Honor exactly what the situation was when you made it, as it 
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occurred in court that day? A. Mrs. Ott had been sitting in the front 
row of the spectators, which was comparable to this'court, Your Honor; 
the jury would be on the other side in that court, the! jury would be here, 
and she would be sitting right about in that front row\in the center, just a 
few feet away from the first juror. The witness was sitting directly in 
front of her, facing Mrs. Ott. The witness was Mrs. Ott's mother. That 
was the time when I was trying to get the examination through Mrs. Ott 
in accordance with the Court's direction. | ; 
Q. You said "of Mrs. Ott." You were examining Mrs. Hodges, 
were you not, sir? A. Mrs. Hodges, the mother. | 
Q. Proceed. A. And as I would ask the question of the witness, 
Mrs. Ott would move her head, negative or affirmative. Where I was 
sitting, m.y back was partly to her, and I happened to look around like 
that and saw it, after the question, looked around like that and saw 
her moving. 
So I then felt it was my duty to call the ace attention to it. 
I had previously objected te the witness talking with a newspaper man, 





I recognized him as a newspaper man, Mr. Pollard of the Star, sitting 
in the section right next to her, and she was talking to him in such a tone 
that it distrubed me, and the jurors could hear. I was farther away 
from the first jurors, and I felt that they could hear, and it was disturbing 
me. 

Q. Mr. Offutt, at that point did you hear her say anything uncomplimen- 
tary of you that was getting to the jury? 

MR. TROXELL: Oh, objection, Your Honor. 

THE COURT: Sustained. 

BY MR. MAGEE: 

Q. Proceed, then. 

MR. MAGEE: I will offer proof, Your Honor: I made that in my 
opening statement. | 

THE COURT: You needn't elaborate the circumstances. He says 
he saw someone seated in the spectators’ seats, signalling a witness. 
He had a right to object to that; no doubt about it. But the question is, 
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will be, for this Court, and I don't want to make any judgment of it now: 
How should it have been done ? 

I will say this: I have had counsel proceed in two different ways in 

my own experience. I have had counsel come to the bench, after 
asking opposing counsel to come, too, if he wishes. "I wish to say some- 
thing to the Court. May I approach the bench? He would then tell 
me, whisper to me out of hearingoOfothers, that he had observed a 
person signaling a witness. At another time, -I had a note passed up 
to the bench through the clerk, asking the Court to observe a certain 
person in the courtroom for that purpose. 

We needn't elaborate all the details of what occurred. If he saw 
somebody giving signs to a witness on thestand, certainly, asn an attorney 
in the case or any officer of the court that would see such a thing, he should 
bring it to the attention of the judge. 

The charge of contempt goes, I presume, to the manner in which 
it was done, and the colloquy which ensued after the Court had ruled. 

MR. MAGEE: I don't think it goes to the fact, Your Honor, that 
Mr. Offutt on this occasion, as soon as he saw it, called this to the 
Court's attention in open court, because there‘is no such charge on 
Count 1. 

THE COURT: I see. 

MR. MAGEE: And that was argued in the Court of Appeals, and 
they paid no attention to it. They said the issue here is what was said 
and done that was discourteous, not whether it occurred at the bench 
or in open court. I just want to make that clear to Your Honor, that 

there is no such charge, in saying that because you made it in open 
court, that is discourtesy. We are not faced with that. I say the only 
issue here -- 

THE COURT: No;Iam not, either. I agree with what you say 
the Court of Appeals said. I would be in agreement even if it were not, 


if I were not constrained to be. : 
MR. MAGEE: Thank you, Your Honor. 


*y;> @& +35. 
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THE COURT: I only bring it up for economy of time, and not 
digressing into details of the Peckham trial which have nothing to do 
with this. | 

MR. MAGEE: Precisely, Your Honor. 

BY MR. MAGEE: 

Q. Now, Mr. Offut, when you brought this to the attention of the 

Court, the District Attorney, Mr. McLaughlin, said: 
"This is trying to be sensational, Your Honor. sy 

I have asked you the question, were you trying|to be sensational, 
sir, or were you bringing what you have just described to the attention 
of the Court for an admonitic¢n to the excused witness? A. I was 
not in the least, no thought of sensationalism was in my mind. I felt 
it my duty to the Court to bring it to the Court's attention, so that the 
Court could correct it and see that the trial was ones: and also to 
protect my client's case. 

Q. Then, later on in this colloquy, the Court said that -- 

"You must not cause any commotion, Mr. Offutt; you 
must behave yourself." ! 


Was any commotion caused by your making this objection to the Court? 


Do you recall any commotion that day? A. No, there was no commotion 

at all. | 
Q. And then you asked the Court -- and I read: 

"Mr. Offutt; I ask Your Honor to instruct the witness, 

Mrs. Ott, not to make any indication of any kind, nod her head 
up and down, or shaking it in the negative." ! 

Now, that was your reason, was it not, sir, for bringing it to the attention 

of the Court? You wanted an admonition to this prior witness Ott so 

that she wouldn't indicate the answers to her mother; is that correct? 

A. That is right. 
May I just explain one further thing, in view of what Your Honor 

was Saying about the practice you had followed: that just a short time 

before that, the Court had said we were having too many bench conferences, 

and that is another thing that was going on. The Court was trying, Judge 
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Holtzoff is one of the most expeditious judges in the trial of cases, and y 
he thinks that it is too much, and expressed himself, too many bench 

613 conferences, so most of the things are required by him to be done 
out in open court. 

Q. Then, just to line this matter up: The Court said that you 
were guilty of a serious breach of decorum. Do you recall any action 
on your part that would justify that action, sir? A. None at all. 

THE COURT: We will take the usual afternoon recess. 

(Brief recess, followed by:) 

MR. TROXHLL: May it please the Court, at this time I should 
like to hand to the clerk the motion of the Supreme Court referred to 
earlier. It is a certified copy received from the clerk of the court, and 
I move that it be received in evidence. 

THE COURT: All right. 

MR. MAGEE: Mr. Troxell, if you would like to keep a certified 
copy for your own records, here is an extra copy. 

MR. TROXELL: No, it is not necessary. 

MR. MAGEE: Would you like to keep it for your own use? 

MR. TROXELL: No. 

BY MR. MAGEE: 

Q. Mr. Offutt, at the conclusion of thiscolloquy, when you attempted 
to bring to the attention of the Court for an admonition, the signaling by 
Mrs. Ott to her mother, Mrs. Hodges, on June 4, 1952, the following 

614 statement was made by the trial judge: 
"Yes, but you did it in an excitable manner and -- 
"Mr. Offutt (Interposing): It is enough to get excited. 
"The Court (Continuing): -- and in a bositerous manner. 
"Mr. Offutt: I didn't mean to be boisterous. 
"The Court: I assume that you didn't mean that, but that 
is no excuse for a breach of decorum. Proceed." 


Mr. Offutt, would you please describe for His Honor the manner 
in which you presented this request for an admonition to the trial judge? 
A. Well, I did it in a, I thought a normal tone, as I had been examining 
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the witnesses, and without any undue emphasis, and I was in the middle 
of the counsel table, where I had been remaining from the time of my 

> examination. | 
Q. And now, he refers to a breach of decorum, at the conclusion of 
the statement. Do you know of any breach of decorum that happened on 
this occasion, coming from you, sir? A. There is none that I know 
of. I thought it was perfectly proper, the way I was doing it: 
Q. Referring to the incident while Robert Guyer was on the stand, 
June 4, 1952, 
MR. MAGEE: Gentlemen, transcript 58, metered page 464 -- 
615 BY MR. MAGEE: 
Q. (Continuing) -- we have a statement at the bottom of the page, 
of the Court: | 
"The Court: Have you any further cross+examination? 
"Mr. Offutt: I understood Your Honor said I couldn't ask 
anything further about the exhibit, so I have no further cross- 
examination. | 








"The Court: Now, just a moment. You are misquoting the 

Court." 

. Mr. Offutt, I refer you back to the ruling that ia were referring 
to, and ask you whether you understood the ruling of |the Court to be as 

you had stated it to the Court at that time. A. I did. 

Q. The Court says -- and then you proceed: 

"Mr. Offutt: That is my understanding. ‘Didn't you say 

that ? 





"The Court: Don't ask any questions of - Court, please. 
"Mr. Offutt: All right. | 
"The Court: I ruled on certain matters. | I ruled on the 

questions you asked. I did not rule on any questions that you 

might ask in the future. So don't make a statement that because 

I am not permitting you to inquire into a certain matter you don't 

want to cross-examine this witness. Have you any cross-examination ? 
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"Mr. Offutt: I would like to ask about the other notations 
on the exhibit. | 
"The Court: Ask any questions you wish and I shall rule 
on them after they are asked. I don't rule in advance. 
"Mr. Offutt: Oh, all right; thank you, sir.” 
Now, Mr. Offutt, would you describe the tone of your voice and 


the manner in which this colloquy occurred between you and the trial 


judge? A. It was a normal tone, very much like I am addressing Your 
Honor right now, and my manner was perfectly proper, I thought. I stood 
as I have always done in addressing the Court. 

Q. Was it your understanding that you were not to be permitted to 
inquire into certain matters upon cross-examination of this witness, as 
you stated to the Court? A. That is correct. 

Q. When Dr. Kilpatrick was on the stand, Mr. Offutt, -- andI 
refer to June 4, 1952, transcript 286, metered page 523 -- 

MR. MAGEE: In order to understand this, Your Honor, we have 
to go back a little bit. 

A. Was that Dr. Kilpatrick, did you say? 

BY MR. MAGEE: 

Q. Dr. Kilpatrick. 

Beginning at page 284 of the record, Dr. Kilpatrick was testifying, 
and the Court said this to the witness: 

"Read only those parts that you took into consideration in 
arriving at your diagnosis. 

"The Witness: All right, sir. 

"Mr. Offutt: He has already said he read it all. 

"Mr. McLaughlin: No. 

"Mr. Offutt: Just continue reading. 

"Mr. McLaughlin: No, no. 

"Mr. Offutt: I object to Mr. McLaughlin interrupting. 

"The Court: Justa moment. The Court gave a direction 
to the witness, and the witness will follow that direction. 
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"Mr. Offutt: Why, of course, Your Honor. 
"The Witness: All right. She was admitted to the hospital 
complaining of severe labor pains; vaginal bleeding that had 
begun approximately two and a half hours before she presented 
herself at the hospital. : 
"By Mr. Offutt: ! 
"Question: Are you reading that exactly as itis, sir? 
“Answer: No. | 7 
"Mr. Offutt: I think you should read it as it is. I think 
he should read it as it is, Your Honor, the portion he took into 
consideration, and not change the reading. I eae to changing the 





reading in it. | 
"The Court: The witness will state pee that he took 
into consideration in arriving at his diagnosis, and until he finishes 
his answer, he will not be interrupted." 
Now, Mr. Offut, he had been told by the Court, page 284, 
"Read only those parts [of the record] that you took into 
consideration. . ." 
Now, when he started 1 reading it, did you lee which 
led you to believe that this witness was misreading the record as it 
existed and was in his hands at the time? A. I did. 
Q. And what was this witness omitting as he’ read this record 
about the admission of this Mrs. Ott to the hospital ? A. AsI recall 
it, he was omitting something about the previous abortions. I am not 
certain. I would have to look at my notes to be certain about it. 
Q. Just one moment. Let's have the notes. 
MR. MAGEE: The Court's indulgence just a moment, while we 
find the notes. 
MR. TROXELL: May I inquire if these notes are notes made con- 
temporaneously ? | 
MR. MAGEE: You certainly may inquire, if you wish. 
MR. TROXELL: I was addressing the Court. 
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THE COURT: Yes. 

MR. MAGEE: You have my permission to inquire of the witness if 
you want. 

THE COURT: You mean contemporaneous with the original trial? 

MR. TROXELL: Events. Yes. 

THE COURT: Will you answer that, or will the witness ? 

THE WITNESS: I will answer it, Your Honor. 

MR. MAGEE: I instruct the witness to answer it, Your Honor. 

THE WITNESS: Your Honor, these were made, these were the in- 
formation which I had that I was using to check the witness as he read, 
the information which I had procured through investigation, showing what 
he was reading from, getting that information. I had it before me, and 
these are the original notes. 

MR. TROXELL: Now, at this point, Your Honor, I would object 
to any references to the context of the trial, unless it has some direct 
bearing upon the conduct of counsel at that time. Again, I suggest we 
should not get into the merits of this tiral, whether or not Dr. Kilpatrick 
was conducting himself improperly. The only question before Your Honor 





— 620 is whether or not this man conducted himself improperly. (indicating) 
THE COURT: Yes. I see your objection, and I concur in it, 
or I concur in your question. But it is a difficult matter to know where 
to draw the line in these things. I thought that the inquiry here, the 
evidenced produced, might have a bearing upon the interpretation of that 
specification. 
He may answer it. Proceed. 
MR. MAGEE: Your Honor, this is a very simple citation. We 
can straighten it out. 
THE COURT: But we don't want to get into the details of the 
original trial. 
MR. MAGEE: No, sir. The point is, Your Honor, that -- if I 
may explain what I propose to prove, and then Your Honor can understand. 
The first, the judge directed the witness-- 
MR. TROXELL: I object to a proffer, because the Court has ruled 
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that the witness may answer. Now, counsel is adding something else 
to the record. | 

THE COURT: Proceed. ! 
MR. MAGEE: Very well, we will proceed with the evidence. 
= BY MR. MAGEE: | 
Q. Mr. Offutt, I show you first a series of pe which I will 
ask you too look at and identify for the record, sir. A. These are part 
621 of my original records which I used at the trial, containing the 

memoranda and information which had been obtained from investigation 

prior to the trial, and being used in examination of the witnesses in 
presenting evidence. | 





THE COURT: You may refer to them and then answer the question 
that prompted you to ask for the reference to your notes. 
THE WITNESS: Thank you. That is what I wanted to do. 
BY MR. MAGEE: | 
Q. Mr. Offut, the witness read this from the record, under 
instruction of the Court: | 
"The Witness: All right. She was admitted to the hospital 
complaining of severe labor pains; vaginal bleeding that had begun 
approximately two and a half hours before she presented herself 
at the hospital." 
MR. MAGEE: Gentlemen, this is 521. 
BY MR. MAGEE: 
Q. (Continuing) Now, will you find, please, the entry which you 
had obtained from the hospital, showing what else was in that entry 
which the doctor was deliberately omitting? 


MR. TROXELL: I object to this question: "which the doctor was 
deliberately omitting."' Counsel now is going into the merits of the re- 
liability, the credibility of Dr. Kilpatrick. 

622 THE COURT: The witness was asked, when the Court allowed 
the production of his notes, "What was the information that you had that 

prompted your statements at the time of the trial?" He may answer 
that question. | 
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BY MR. MAGEE: 

Q. Now, have you found the information you have concerning 
this incident about her admission and her vaginal bleeding? A. (In- 
specting notes) 

Q. What material fact did you have from the hospital concerning 
this woman and the abortion involved that the doctor did not read out of 
that record? A. That, it says, her past obstetrical history shows an 
abortion in 1947 at six weeks; 1948, a full-term still-birth; 1949, a 
full-term living child. The patient stated that a week prior to admission 
she took quinine tablets three times daily and castor oil for three days; 
nothing since. On admission, she denied instrumentation. 

Q. And that was the information which the doctor was not reading, 
notwithstanding that the Court had told him to read the facts upon which 
he was basing his opinion; is that correct, Mr. Offutt? A. Thatis 
correct. 

— 623 MR. TROXELL: May it please the Court, at this point I object, 
and I move that the answer be stricken, because on the same page of 
the record, I read the following: 

"The Court: He will not be interrupted by either counsel 
until he finishes his answer. 

"The Witness: Thank you. 

"Mr. Offutt: May I object to that? Thank you. 

"The Court: You may proceed in your own way. 

"The Witness: All right. I will just state it in my ow 
way. 

"This girl came to the hospital with labor pains; vaginal 
bleeding, and a history of subjective feeling, or she felt herself 
that she was pregnant. Her last menstrual period had been on 
the 20th of October, 1951." 

Then he goes on and speaks about the quinine tablets, three tablets 
daily, and castor oil for three days before she came to the hospital. 

MR. MAGEE: And did he speak, may it please the Court, that she 
denied instrumentation? 
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THE COURT: No, evidently not. | 

MR. TROXELL: Well, I thought counsel was dealing with efforts 

on her part to, alleged efforts on her part to induce abortion. I submit 
that anything about 1947 is of no consequence. But I think the witness 

did substantially read what this witness says he had drawn from the records. 

I question, Your Honor, whether this is a proper procedure, for 

the witness to now go into credibility of -- to the character of Mary Ott 

by blackening -- 
THE COURT: I agree with you; that is not for this case, has no 

place. But the question here is, was there an occasion, was the justifi- 





cation there in the record or in his notes, for the comment that he made 
to the Court? If it was entirely groundless, it was bad practice on his 
part. If he had some reason for it -- but I would remind all counsel that 
the trial judge, Judge Holtzoff, told the witness, "Read from the record 
all of the information that you based your diagnosis upon." 

Now, I don't know whether he based his diagnosis upon the previous 
history, I don't know how much he considered that. ‘But I see your point 
in offering it. It was there in the record. That is what this respondent -- 

MR. MAGEE: Yes, sir. Here is a doctor saying that the woman 
was instrumented, -- | 

THE COURT: Yes. Well, it is in the record. 

MR. MAGEE: Thank you, Your Honor. | 

BY MR. MAGEE: | : 

Q. Then the Court, after having told the witness to read, then 1 
gave the witness a different manner of aswering, while you were trying 
to cross-examine the witness. I 

MR. MAGEE: This is on June 4th, gentlemen, 1952, page 286, 
metered page 523. The Court said: | 

"State everything that you took into consideration in arriving 
at your diagnosis." | 

At that point Mr. Offutt said: | 

"Your Honor, may I, just for the record, object to Your 





Honor carrying the interrogation and not permitting me to do it? 
Thank you, sir." | 
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Now, Mr. Offutt, would you explain to the Court why you made _ 
that objectim to the Court's type of question which I have indicated . 
here the Court made to this witness? A. Because I felt that by the : 


Court's method of examining, at that time, with this critical witness, 
and knowing what I did about the record, that the Court not permitting 
me to examine the witness at that time would affect the orderly cross- 
examination of the witness and prejudice the case, affect the outcome 
of the case. 

Q. And you based that on the immediate incident, did you not, 
where the doctor had failed to point out that he had a history of denial 
of instrumentation? A. That is right. 

MR. TROXELL: I object to the question, Your Honor. It is . 
testimony on counsel's part. I don't want to be on my feet too often, -- 

THE COURT: Yes, I will ask counsel again, please -- 

MR. MAGEE: Yes, sir. I am trying to expedite it, Your Honor. 

THE COURT: All right. 

BY MR. MAGEE: 

Q. And then you also, to illustrate what you were trying to ex- 
plain, Mr. Offutt, when you took over the witness -- 

MR. MAGEE: Gentlemen, it is page 304 of the transcript, metered 
page 541, -- starting at 303 -- 

BY MR. MAGEE: 

Q. (Continuing) -- you were able to bring out these facts, were 
you not, that notwithstanding that the witness had been told to tell 
everything he knew, upon what he based his diagnosis, after he finished 
that, he still had not told the Court, had he, of these attempts at in- 
strumentation, and that she had denied the effort of abortion since 
December, were you not, sir? -- andinthatconnection let me read you 
your cross-examination and ask you if this isn't what you were basing 


your objection to the method of cross-examination by the Court -- 
MR. TROXELL: Your Honor, I must object again. 
MR. MAGEE: I haven't finished the question, and you can then 
object to it. 
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MR. TROXELL: Well, the record is getting loaded, Your Honor. 
This goes on and on. I ofject again to the form of the question. I think 
it is an improper question. I think the witness should testify, not counsel. 
BY MR. MAGEE: | 
Q. (Continuing) "The Court: Well, show it to him once more.* 
THE COURT: Wait for the Court's ruling. 
I couldn't tell whether you were reading from the record. If 
you are reading from the record to bring his attention to something, 
very well, but do not put the answers into -- | 
MR. MAGEE: Very well, I will. 
THE COURT: The Court will -- | 
MR. MAGEE: I will reframe the entire question. 
THE COURT: Very well. 
BY MR. MAGEE: | 
Q. Mr. Offutt, I'll tell you, I'll read what occurred in the record 
shortly after that. | 
MR. MAGEE: Page 303, gentlemen, eee 540. 
BY MR. MAGEE: 
Q. (Continuing) You start out, you are reexamining the witness 
on cross-examination. 
"Mr. Offutt: Let me look at it a moment. 
"The Witness: Is it permissible for Se to look at all 
this ?"' 
Mr. Offutt, what were you asking permission to look at at that 
time? A. The same record he had looked at when he was supposed to 
be reading all of the record that he had used to make his diag- 
nosis. | 


Q. (Reading) "The Court: It is permissible for him to look 





at the entry you read. 


"The Witness: The entire entry? 
"The Court: The entire entry you read. | 
"The Witness: I read only one sentence from the entry. 
"The Court: Well, he may see that. | 
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"The Witness: I just showed him that. 
"Mr. Offutt: I want to see it. And I went to look at it and 
he turned it down. May I see it, please? 
"The Witness: Right there, ‘denies instrumentation. ' 
"Mr. Offutt: Wait a minute; wait a minute. 
"The Witness: One sentence is all I read. 
"Mr. Offutt: Can I see that sentence, Your Honor? I 
submit I should see that sentence. 
"The Witness: I showed it to him. 
"Mr. Offutt: I see no purpose -- may I see it? I see he 
has 20-20 vision, and I have to wear glasses. I assure Your 
Honor I didn't see it all. 
"The Court: Well, show it to him once more. 
"The Witness: Patient denies instrumentation. 
"Mr. Offutt: What is that right there (indicating) ? 
- 629 "The Witness: Instrumentation. 
"Mr. Offutt: And what is that? 
"The Witness: 'Now says no attempt at abortion made since 
mid December." 
"Mr. Offutt: ‘That's right, and that is all in one sentence, : 
what you just read. 
"The Witness: I don't know whether it is all in one sentence 
or not; my grammar isn't perfect. 
" *No attempt made since mid December, at which time took 
quinine,‘ which I mentioned before." 
Now, Mr. Offutt, you knew and had these facts which I have just 
indicated you brought out on the cross-examination of the witness, you 


knew this information was in this hospital record that you were trying 
to see at the time; did you not, sir? A. I did. 

MR. TROXELL: I object to the question, Your Honor, for the 
same reason. 

MR. MAGEE: This is just preliminary. 
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Honor, same reason. 


recollection at this time, Your Honor. 


and I prefer that he keep them. 


that he was going to ask me what was in here. 
THE COURT: Very well. 
BY MR. MAGEE: 


427 


THE COURT: It is perfectly apparent from what we have just 
gone over that he did. 
BY MR. MAGEE: 





Q. And was it your knowledge of these facts that led you to take 


the actim that you did on this occasion to suggest to |the Court that you 
be permitted to cross-examine this witness in your own fashion so that 


these facts may be brought to light? A. Thatjis correct. 
MR. TROXELL: (Simultaneous with answer): |Objection, Your... 
THE COURT: He may answer. He has answered. 

MR. TROXELL: I noticed the witness was still going through his 


papers. I am wondering if it is necessary that the witness refresh his 


MR. MAGEE: Well, we are going to refer to the papers again, 


THE WITNESS: I was trying to save time, Your Honor, anticipating 





Q. Continuing with Dr. Kilpatrick, incident occurring on June 5, 


1952, transcript page 25-26, metered page 590 and 591: 


"By Mr. Offutt: 
"Question: Did you talk to Mr. McLaughlin about the 
patient? 
"No. My conversation with Mr. McLaughlin was when I 
would have to testify, sir, to plan my work. | 
"Question: Did you talk to Mr. McLaughlin about this case 
before you took the stand at this trial? 


"The Court: You have already asked him that and he has 


answered the question. Now you have to have some terminal facilities. 


"Mr. Offutt: Yes, but I should have some reasonable limits 
in examination, I submit, Your Honor." 


Mr. Offutt, at that point, the answer which the doctor gave you was, 
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to your question, was: 
"No. My conversation with Mr. McLaughlin was when 

I would have to testify, sir, to plan my work." 

Did you have information that the doctor had talked to the District 
Attorney prior to coming down there on the witness stand, that led 
you to believe you were entitled to examine him further? A. I did. 

Q. And when you asked permission to examine further, did you 
feel that all of the facts about the conversation between the D.A. and 
his witness, Dr. Kilpatrick, had been brought to light in this trial? 

MR. TROXELL: Objection, Your Honor, for the same reason. 

I believe that this is leading, extremely. I don't like to be on my feet 
so much, but I don't like to see a record where counsel testifies so 
much. 

THE COURT: Yes. 

MR. MAGEE: Shall I reframe the question, Your Honor? 

THE COURT: Yes, please. 

BY MR. MAGEE: | 

Q. What was your opinion of the answer that you had gotten from 
the doctor, insofar as whether or not it brought the full facts of this 
conference with the District Attorney before the jury? A. It was that 
he had not brought the full facts out. 

Q. Was that your reason for asking your next question? A. That 
is exactly the reason for it. 

Q. And when you made this statement to the judge that you should 
have reasonable limits, why did you make it? A. Because I wanted to 
bring the full facts, I thought it should be before the Court and the jury. 


Q. Did you have an opinion as to whether you felt your examination 


had been limited to, had been unreasonably limited by the Court? A. I 
was convinced that it had been unreasonable, and that that was so. 

Q. Then, during the course of this examination of the doctor 
after the Court refused to permit you to ask further questions along 
that line, this occurred, Mr. Offutt. 


ay ay a, ey oo ae, oy a ee ey ee ee 
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MR. MAGEE: I read, gentlemen, from page 6, metered page 
591 of the record: 


"By Mr. Offutt: 

"Question: By the way, Doctor, do you recognize Mr. 
Spriggs here sitting in the front row? 

633 "Answer: Yes. 

"The Court: Go ahead. 

"Mr. Offutt: Oh. Your Honor, when you move like that it 
startles me and disturbs me. | 

"Mr. McLaughlin: Oh, I object to this. ! 

"Mr. Offutt (Continuing): -- I know you don't intend to 
do it. | 

"The Court: You mean that when I shift n my chair that 
disturbs you? 

"Mr. Offutt: When you jump from the seat up to the desk, 

it does, because most of the time you reprimand me or stop me, 

and Iam very much upset and nervous about this. " 

Now, would you please describe for His Honor the factual situation 
that made you interpose this objection to the Court's conduct at that time? 
A. I was in front of the counsel table in the course of examining this 
witness, and the Court suddenly Jumped forward, and this noise as the 
Court hit the desk startled me, and that's the reason I made that state- 


ment. 





Q. While you were examining the witness, the Court said: 
"Go ahead." 
Would you please describe for His Honor what tone of voice the Court 





used when he gave you that order? A. I'm sorry; would you mind? 

634 I didn't hear that. | 
Q. While you were examing the witness and asked the question 

concerning Dr. Spriggs and you got the answer "Yes, " at the time this 

incident happened, the record reads: | 

"The Court: Go ahead." 


How was that order or admonition given to you by the trial judge? 
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A. Very sharply. 


« 
Q. Now, your objection also states that from time to time the 

judge had reprimanded you and stopped you. That made you nervous ’ 

and upset. Would you care to comment on that, sir, as to the facts of : 


the situation that you felt justified it, if it did? A. Well, the things 
which the Court did that I referred to there did upset me and distrub 
me, so that it was difficult for me to concentrate on my examination. 

Q. Had the Court reprimanded you prior to this time? A. Many 
times. 

Q. Were you in fact nervous and upset? A. I think I was. 

Q. And thenthis occurs. The Court says to you: 

"Don't be absurd, Mr. Offutt. 

"Mr. Offutt: I am not absurd, Your Honor, I assure you. 

"The Court: Don't be absurd. 

"Mr. Offutt: Iam not absurd, Your Honor, that is my 
feeling. 

"The Court: Unless you proceed with this cross-examination 
I shall excuse the witness. 

"Mr. Offutt: If you will just be patient with me, Your 
Honor. 

"The Court: No; you tax my patience. 

"Mr. Offutt: Why, Your Honor? Will you please tell me? 

"Mr. McLaughlin: I object to this, Your Honor. 

"Mr. Offutt: I am trying to do my best. 

"The Court: Unless the next utterance that comes from 
your lips is a question addressed to this witness I will excuse 
this witness." 

Mr. Offutt, would you please tell His Honor how, describe the 
mannerisms and conduct of the trial judge when he told you on two oc- 
casions after this colloquy that you were absurd. A. Well, he was, he 
leaned up on the desk; he was clearly very agitated, threatening in 
manner, and his voice had raised, and he was gesticulating with his 


hand, and the whole atmosphere was just charged. I was just, it just 
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of good faith. | 


gentlemen, bench conference: 


431 


to do so under the circumstances. 


affected me so that I just didn't know what to do. I was trying to do 
what he wanted me to do, to comply with his ruling, | to examine the 
witness and proceed, but it was extremely difficult almost impossible 


Q. And did you consider that anything that you did in stating 





Q. Continuing to the incident of June 5, 1952, ! 


these objections to the witness, Mr. Offutt, was absurd? A. There 
certainly was nothing absurd there to me. I was doing it in the best 


the witness Chris- 


tenson is on the stand, page 103 of the transcript, metered page see : 


"Mr. Offutt: If Your Honor please, can I make one other 


motion while I am up here -- 
"The Court: Yes. 
"Mr. Offutt: -- it is very difficult to try 


for the Court, also. 


ithis case -- 
"The Court: What is your motion? It is 


very difficult 


"Mr. Offutt: I assure you I am not ee 


"The Court: Yes, you are. 


"Mr. Offutt: I resent that. You don't tell me in what 
respect -- I will do what you tell me to -- you even accused me, 
you said that I couldn't be so stupid. A lawyer at the Bar should 


not be permitted to practice if he doesn't -- 


"The Court: What is the motion you wish to make? 
"Mr. Offutt: Your Honor, the motion I make, Your Honor, 
now is to permit me to examine this witness, without interruption, 


and without these statements before the jury. 


"The Court: That is not a motion. You a go back to 


counsel table. 


"Mr. Offutt: I want to make a motion for a mistrial -- 


"The Court: Motion denied. 


"Mr. Offutt: -- because of your -- I was going to state 
the grounds -- all right. | 
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"The Court: Motion denied. 
"Mr. Offutt: I object to Your Honor's refusal to let me 


state the grounds and make the representation to the Court. 

"The Court: Mr. Offutt, if I should grant a mistrial here, 
that mistrial would be brought on by your own misconduct, 

and I would simultaneously punish you very seriously. 

"Mr. Offutt: Will you tell me what the misconduct is? 
"The Court: I am not going to give you a bill of particulars 
at this time. You may go back to counsel table." 

Do you recall that colloquy, Mr. Offutt? 

A. Ido. 

Q. Would you please describe the manner, the mannerisms and 
tone of voice of the judge when he refused to permit you to state the 
grounds of your motion at the bench? A. He was very brusque about 
it, his voice was loud, he leaned forward in a threatening way, and he 
was very impatient, and just rushing me, trying to brush me aside, sort 
of, in his manner. 

Q. Now, when you moved for a mistrial at this time, had you 
formed any opinion as to whether or not you should move for that motion, 
and if so, what did you do itfor? A. I'm sorry; would you mind -- ? 

Q. Isaid-- A. This airconditioning noise makes it very hard. I 
am having a little difficulty hearing everything. 

Q. All right. You moved for a mistrial at this time at the bench, 
though you weren't permitted to state the grounds. Why were you asking 
for a mistrial at this time? A. Because of the actions of the Court 
and because of the prejudice I felt it was having on my client's case, and 
in compliance with what I understood the law to be. 


Q. When you made your motion at the bench,describe how you made 


it and the tone of your voice for His Honor. A. In anormal, quiet 
voice, quiet so that -- very low, as we usually speak at a bench con- 


ference. 
Q. Mr. Offutt, why did you feel that it was important for the 
Court not to interfere with your examination of the witness Christenson? 
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What was his position in this trial? A. Christenson was a key witness, 
and it was a vital period of time, and it occurred right at the time of 
the abortion, the actual result of the abortion being completed, according 





to the charge of the Government; the crux of the case. 
Q. Continuing while the witness Christenson is on the stand, June 
Sth, gentlemen, transcript 120, metered page 654: | 
"By Mr. Offutt: 
"Question: Wasn't the actual purpose ofyour asking Mr. 
Graff to make that call was so you would find out exactly what 
Mrs. Mary Lee Ott had testified in court, so that you would be 
prepared to go along and not conflict with her testimony ? 





"Answer: No, that wasn't the purpose. | 

"Question: Isn't it a fact that you have been promised -- 

"The Court: Mr. Offutt, you have the statement made by 
this witness to the police, back in January. if there is any con- 
flict between that statement and the testimony that he has given 
on the witness stand, you may interrogate him. 





640 "Mr. Offutt: And I will do it in due time. Could I conduct 
my examination the way I want to do it, Your Honor, without being 
interrupted ? | 


"The Court: Yes, you may. ! 
"Mr. Offutt: I object to these interruptions. 
"The Court: But you must stay within the framework of 
evidence. | 
"Mr. Offutt: I will do it, Your Honor." ! 
Now, Mr. Offutt, did you have evidence which you were trying 
to puruse here that led you to start this next question about whether 
this witness had been in contact with Mary Lee Ott while he was in jail? 
A. Thad. | 
Q. And was Mr. Stein the one that obtained that information for 
you as he has testified already to His Honor? A. That was part of it. 
Q. Now, the Court said you must stay within the framework of 





the evidence. Would you care to comment to His Honor as to whether 
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or not you felt, with the facts you had at your command, whether you 


were staying within the framework of the evidence as you understood 

it? A. I felt certain that I was. And can I add one thing that I didn't 
quite clearly understand, but I neglected to tell you, about the importance 
of Christenson? My information was, and there was reasonable basis to 
believe from the information I had, that he, Christenson, helped to 

bring about this abortion. 

MR. TROXELL: Oh, I object to this, Your Honor. 

A. (Continuing) That is why it was so important. 

MR. TROXELL: We don't want to get into the merits of the 
Peckham case. He answered, saying that Christenson was an important 
witness. I think that is sufficient. I will concede that Christenson was 
an important witness. 

THE COURT: Very well. 

Proceed. 

BY MR. MAGEE: 

Q. The next question, Mr. Offutt, also occurred while the witness 
Christenson was on the stand, transcript page 138, metered page 672, 
gentlemen: 

"Mr. Offutt: Now, one other thing: If Your Honor please, 
I move for a mistrial, as I was making a motion at the close of 
today’s session before the noon recess, while I was in the middle 
of the motion, Your Honor stood up, left the bench, and waved 
your hand and motioned me to stop, in the presence of the jury. 
"The Court: I left the bench because the marshal had 
proclaimed a recess. You have no right to start making a motion 
after the marshal proclaims a recess by the direction of the Court. 
"Mr. Offutt: Did Your Honor act on my motion? 
"I just made a motion for a mistrial because of that, Your 


Honor. 
“The Court: I beg pardon? 
"Mr. Offutt: I take it Your Honor denied my motion. 
"The Court: I am denying the motion. I think I will go 


—— ae 
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through the transcript and make up a score card of the number 


of motions you made for mistrial during the course of this trial. 


"Mr. Offutt: I object to that. I think your voice carries 


more than Your Honor realizes. 


"The Court: Very well, you may go back to the counsel 


table, gentlemen, and you may proceed." 


Now, Mr. Offutt, I ask you to tell us whether the factual situation, 
based on your first motion about a mistrial, had occurred, according 


to your best recollection? A. It had. 


Q. And would you please tell the Court the manner in which you 


made this motion? A. I made it from -- I stood, 


addressed the Court, 


and inquired in a normal voice as I had been addressing the Court 
before, and as I started to, while I was talking, the judge stood up 

| 
and told the marshal to have a recess, and the marshal started talking, 


and he went on out of the court. 


Q. Now, on the occasion of making this motion at this particular 


bench conference, tell the Court about the tone of your voice when you 


made your motion for a mistrial at the bench. A. It was a quiet tone. 


Q. I noticed as you neared the end, the Court made this remark: 


"I think I will go through the transcript and make up a score 


card of the number of motions you made for mistrial during the 


course of this trial." 


Would you please describe for His Honor how the Court made that 
statement, and whether you felt it was loud enough for the jury to hear 


it? A. I was certain that the jury could hear it, the way he was speaking, 


raising his voice and leaning forward. 


MR. TROXELL: I object to this answer and move that it he 
stricken. He says that he is certain. He is speculating, Your Honor. 
This was a bench conference. Now, this witness is being called on to 


answer whether or not a member of the jury heard this. 


stretching the imagination greatly. 
MR. MAGEE: Not at all, Your Honor. 


THE COURT: Let's not argue. It may remain. 





I think that is 


It is his opinion of 
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how loud the Court's remark was. 
BY MR. MAGEE: 

644 Q. Referring again to another instance, the witness Christenson 
is still on the stand, June 5, 1952, transcript 148, metered page 682. 
It starts off with a comment by the prosecutor: 

"He has testified to that. He said what [it] purported 

to be. 
"The Court: I will let him answer. : 
"Mr. Offutt: But he said first it was the statement. 
"The Court: No, he did not say that. 
"Mr. Offutt: He said he saw the statement. 
"The Court: No, he did not. , 
"Mr. Offutt: May I have it read? 
"The Court: Just a moment. 


_ £2 w~ Re gf _- 


"Mr. Offutt: I beg your pardon, sir. 
"The Court: Do not challenge the Court like that. | 
"Mr. Offutt: No, I am not challenging the Court. 
"The Court: Well, now, don't use that tone. 
"He said that he saw what purported to be the statement of 
Mrs. Ott. 
"Mr. Offutt: Well, if Your Honor please -- 
"The Court: Now, you can proceed." 
Would you describe, Mr. Offutt, how this occurred, and your 
attitude, and whether or not the statement of the Court that you were 
challenging the Court is accurately stated? A. I wasn't exactly chal- 
645 lenging the Court's accuracy. I wanted to be certain about it, and 
I thought I was correct, and I thought it should be checked from the 
record, or the jury should be permitted to determine it, and I was 
talking in a normal voice and respectfully to the Court while I was 
having this talk at the bench. 
Q. And what did you understand the testimony of this witness to 
be as to whether or not he saw this statement that you were asking about? 


A. Exactly as I represented it to the Court and explained it. 
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Q. In that connection on page 147, here is the answer of the 





witness to which counsel was referring, Mr. Troxell: 
"Answer: I saw some papers which purported to be the 


statement she made. 
"Question: Did you read it? 
"Answer: No. ! 
"Question: Where did you see the statement? 
"Answer: It was in the hands of a detective." 

Now, that is the testimony, is it not, sir, to which you refer? 





A. That is correct. | 
Q. The next incident also occurred during the testimony of the 


witness Christenson, June 5, 1952, transcript page 172, metered 





page 706: | 
"Question: And you were going to help her to do it; 
isn't that right? | 
"Answer: Yes, that is true. 
"The Court: Just a moment. 
"Read the question to the witness. 
"I want to make sure he understands it. : 
"Mr. Offutt: He has not said he didn't. 
"The Court: I think the witness is entitled to be pro- 
tected." 
Now, Mr. Offutt, would you please describe ‘a situation as it 
occurred and the significance that this interruption of the Court had in 
the cross-examination of the witness Christenson at this time? A. May 
I have that, your last question again? | 
Q. I said, would you please describe this incident as it occurred, 
and the significance it had on your cross-examination of the witness 
Christenson at that time. A. Yes. I felt like it destroyed the effectiveness 
of it. It was at the critical point. The witness had previously, by as 
clear an understanding as I saw it, looking at it from my experience 
as a trial lawyer, I felt he admitted understanding the questions, that he 
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had participated in and went there to help this Mrs. Ott, the complaining 
witness, to have the abortion, and actually helped her to have it, and 
that was the context of it. Twice he had said so. So, when the Court 
injected itself in that way, I thought that destroyed the entire effect of 
647 it, and was most prejudicial to the defendant's case. 
Q. Then the Court stated: ' 
"T [certainly] think the witness is entitled to be protected." 
Do you care to comment on that? A. The witness at that time, he ; 


a) a ee [= SS ee 


had been a bank employee. He was an educated, intelligent witness. He | 
used good language; he appeared to have no difficulty at all understanding 
the questions, raised no question of any kind, and so I didn't think that 
there was anything to indicate any need for protection. He had previously . 
volunteered answers and given extensive answers with no trouble at all. 
Q. Then a colloquy occurs between you and the Court, in which 
you said: 
"I object to this interruption, Your Honor, at this 
critical stage." 
and the Court says: 
"Your objection is overruled. 
“This witness is here without counsel, and I am going to 
see to it that he is protected." 
Up to that point, did the witness ask for any protection from the 
Court? A. He had not indicated in any way or asked for any protection. 
648 Q. Then you said to the Court: 
"I submit that he should have been advised before he started 
that he might incriminate himself. 
"The Court: Justa moment. The Court is going to 
perform its duty without interference from counsel. 
"Read the question." 
Mr. Offutt, did this colloquy occur in the presnce of the jury? 
A. It did. 


Q. Then, did the Court, after the question was read, reread, 
not do this: The Court, talking to the witness Christenson, after 
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rereading the questions in which you had him admit that he was going to 
help her get the abortion, the Court said this to the witness: 

"Did you understand the question? | 
"The question was whether you were going to help her get 
rid of the baby. | 
"The Witness: Well, I didn't go there to help her get rid 
of the baby, no. I went there because I knew she was going to 
need help. If anything went wrong, somebody would have to be 
there. She had to -- she could not go through it alone.” 
Now, Mr. Offutt, what was the effect, in your opinion, of the Court 
taking the witness over and asking him for the explanation at this stage 
of the proceedings, and getting this sort of an answer from the witness? 
649 MR. TROXELL: I object to this question, "What is the effect?" 
It calls for a speculative answer as to what the jury had in mind. I 
don't think this witness is capable of answering such a question. 
MR. MAGEE: I submit that this is a complete destruction, by the 
interference of the trial Court, of testimony which had been adduced 
on cross-examination under which, if Your Honor please, Mr. Offutt 





had shown an accomplice to the crime, and was entitled to the instructions 
which Your Honor would give when that type of witness takes the stand. 
THE COURT: The objection is to the word “effect” ; "what was the 
effect ?" | 
MR. MAGEE: Well, I will change that. 
BY MR. MAGEE: 





Q. Give us your opinion as to what this situation did to the cross- 


examination, information which you had elicited from the witness, in 
your opinion as a trial attorney, there at the time. | 

MR. TROXELL: Objection, Your Honor. The only question here 
is whether this respondent committed contempt. This is a cause and 
effect question, and it goes into the merits of the Peckham case, has 
nothing to do with contempt on the part of this witness. 


MR. MAGEE: Oh, no, I respectfully -- 
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THE COURT: No, it seems to the Court it is giving him a full ¢ 
opportunity to explain why he did these things, what his purpose was, : 
and what occasion there was for it. 1 

He may answer. A. I felt that the effect of it was to destroy the 
very most important thing that I developed through this witness, the 
effectiveness of my examination had been utterly destroyed by the 
Court invading that area as it did, and I felt that it was prejudicial, 
and that is the reason I took the action which I did at that time. 

BY MR. MAGEE: 

Q. Then, Mr. Offutt, you made an effort to rehabilitate the 
complicity of the witness in the following manner, did you not, -- and 
this is at transcript page 174, metered page 708: 

"Question: That is the reason you went down to help her, 
because you knew she could not go through with getting rid of the 
baby alone; isn't that right? 

"Answer: I did not know what was gong to happen to her, 

to tell you the truth. 

"Question: The purpose in going down there was to help 
get rid of the baby, wasn't it? 

"The Court: I will not permit you to repeat that question 
in that form. The witness practically said no to that question. 

"Mr. Offutt: I object, Your Honor. He did not practically 
Say no, as I understood it, and it is for the jury, I submit, and 
not for Your Honor to interpret his answer, and I object to it 
and move for a mistrial again. 

"The Court: I shall not permit counsel to trap the witness 
into an admission that he committed a crime."" These comments 

of the trial judge, were they made in the presence of the jury? A. They 
were. 


Q. Did this witness ever say practically he, he wasn't going to 
help this lady get rid of her baby? A. I submit the record will speak 
for -- 
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THE COURT: Yes, it will have to be controlled by the record. 
BY MR. MAGEE: | 
Q. Will you tell His Honor whether you felt, because of what 
had occurred here, that this motion which you made tor a mistrial 
because of the judge's interpretation of this testimony, was justified 
or not, in your opinion, under the circumstances ? A. I felt so. 
Q. Didn't you specifically point out to the Court in the following 
manner why you felt it was interfering with your case -- andI read: 





652 "Mr. Offutt: I object to the Court helping the witness 
| out, and explaining something he did not explain. He can ex- 
> plain it, Your Honor. 
"The Court: It is the Court's duty to protect witnesses 
against oppression." 
Now, at this point, Mr. Offut, what acts of oppression had you 

committed against this witness, if any, up to that time? A. None 


whatever. 


MR. TROXELL: Oh, I object to that, Your Honor, "acts of 
oppression." ! 
THE COURT: He has answered it. It may eo 

BY MR. MAGEE; 

Q. (Reading) "I object to that statement, Your Honor. I submit 

this defendant is entitled to protection, too, Your Honor. 

"The Court: All of your objections are noted on the record. 
"Mr. Offutt: Thank you, sir, and my motion is denied, sir? 
"The Court: Yes. | 
"Mr. Offutt: Thank you, sir." 

Now, Mr. Offutt, will you explain how you made this motion, the 
tone of voice at the time you made it, and how you conducted this colloquy 
with the Court?) A. A normal voice, and most respectful manner, and 

653 at the front of the counsel table, front of the Cpurt, standing as I 
made the motion. ! 











Q. Now describe how the trial judge ruled = made the statement 


4 which I have read into the record here; describe his 'tone of voice and his 
| mannerisms. A. Sat up in his chair and leaned over the desk, up on the 


desk, and very strongly and, I thought, in a harsh wa ‘ overruled it, 
denied it. 











THE COURT: Proceed. 
MR. TROXELL: May it please the Court, before we proceed 
with the interrogation of the Respondent Offutt, I would like to say this: 
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In view of the protracted course of the case, the apparent certain- 7 
ty, if he continues to testify, will continue to offer explanations similar : 
to the explanations already made up to this point in the trial. 





We are willing to agree that if Offutt should be interrogated about 
the remaining particulars or specifications--I mean the remaining ele- 
ments of the Court's case--that his explanations of the remaining--his 
explanations will be similar to the matter already covered. I make this 
statement so as to save the Court's time, reserving the right to cross- 
examine, very briefly. 

MR. MAGEE: I had the impression that you wanted information 
direct from this witness precisely what did happen and why did it happen. 
That is the heart of the case. 

THE COURT: Certainly the Court will not deny him that right 
if you insist on it. But it seems to me a reasonable proffer that has 
been made. If the explanation will be about the same as to all these 
different specifications. 

If there is any special circumstance in any one case, any one 

657 citation, it would be entirely proper for you to bring that to the 
Court's attention. But if his answers are going to be as they have 
been, --"I mean no disrespect--I thought the circumstances of the 
case required what I was doing. My voice was low, within decorous 
tones," and so forth. There is no use repeating that as to each speci- 
fication if that is all there is to it. I will accept that as his explanation 
as to all of it. 

MR. MAGEE: Suppose I try to cut it down to things he would like 
to add? 

THE COURT: Very well. 

MR. MAGEE: May I make a statement to Your Honor? I stated 
to Your Honor that I was not calling Mr. Hayes, Chairman of the Public 


Utilities Commission, because his testimony would be only cumulative. 
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Mr. Troxell called Mr. Hayes last night. Mr.|Hayes suggested 
he would rather have me tell Your Honor what his testimony would be. 
I said I would do that for the record. He said he would not adopt 
Mr. McGuire's testimony, would not agree with it. | 

Mr. Hayes said he was in the court room about fifteen minutes, 
and that all during that time he observed the defendant Mr. Offutt, 

658 that he was conducting himself as defense counsel should, and 

he saw no contemptuous actions or no undue actions coming from 
Mr. Offutt. | 

THE COURT: Very well. 

MR. TROXELL: In the interest of saving time, I would suggest 
that the witness Offutt merely indicate what further he wishes to indi- 





cate, rather than going over the entire remaining record. 
THE COURT: Very well. - 
MR. MAGEE: Iam going to try to cut it down. They have agreed 
that Mr. Offutt would be -- : 
THE COURT: If you think it would be an economy of time, if you 
took a little time to go through the specifications, in view of the state- 
ment by opposing counsel--if you want to take fifteen! or thirty minutes 





to go over the remaining specifications so you can pick out with him 
what he thinks should be brought to the Court's attention in addition to 
what has been done, you may do so. | 
MR. MAGEE: I would like fifteen minutes for that. 

THE COURT: We will take a recess to allow that. 
* * aK * aK | ae 
659 THE COURT: Proceed. 
MR. MAGEE: In view of a situation which arose while Mr. Offutt 
was testifying yesterday about the advice he got, hearsay--I have picked 

out two of the attorneys who gave that advice. I would like to put them 
on for one question. | 
Each one wouldn't take more than three minutes--Mr. Ehrlich and 


Mr. McKenzie, who will testify what they would do in this case under 


the circumstances. 











A 


THE COURT: Would their testimony be that they did advise his 
objections to get into the record? _ 
MR. MAGEE: Yes. They specifically told him, where personal 


mannerisms, movement of the judge, or his voice was loud, or he 


showed anger, and by inflection of the voice, and things of that sort-- 
these gentlemen told Mr. Offutt. 

Mr. Ehrlich had the Billeci case. The Court of Appeals indicated 
in that Billeci case, and told them, "You don't have enough in the record. 
These things happened, and if the Judge disagrees with it, the judge can 


one, ee, 6 


put in his version." - 
Mr. Ehrlich and Mr. McKenzie are here, and I tender them. 
THE COURT: Iam wondering if opposing counsel are willing to 


660 admit that would be their testimony. 


MR. TROXELL: We will so admit. 2 

MR. MAGEE: May the record show that the witnesses are ten- 
dered, and I tender them for cross-examination on that basis? 

Do you waive cross-exam ination ? 

MR. TROXELL: I waive it. I have spoken to Mr. Ehrlich just a 
second ago while he was standing here and he advised me that he informed 
Mr. Offutt that if any instance occurred in the trial that he thought the 
record should be made he should make it. 

MR. MAGEE: There was one further piece of business. They 
advised Mr. Offutt if the trial judge refused him the right to come to the 
bench, it was his duty to make the proffer in open court. 

MR. TROXELL: We agree. 

MR. MAGEE: Will counsel stipulate they are both trial attorneys? 

MR. TROXELL: I have tried cases with both of them and they are 
both fine lawyers. 


Thereupon, 
DORSEY K. OF FUTT 


resumed the stand, and, having been previously sworn, was examined, 


and testified as follows: 
661 DIRECT EXAMINATION (Continued) 








662 created a commotion in the courtroom. 
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BY MR. MAGEE: 
Q. Mr. Offutt, in the light of the suggestion made by counsel for 





the prosecution and in the light of his Honor's suggestion, Tam going 
to ask you a general question concerning a long series of specifications 
and I will ask you to answer them. The page references will be metered 
pages. 
Referring to 770, there is an accusation at the bottom of the page 
after you had interposed an objection that you were discourteous to the 
Court. | 
At page 771, there is a statement by the Court to the effect that 
you had been repetitious and that you must not explain to the court you 
were not repetitious. That is at the bottom of 771. 
At 780, there is an objection interposed to you against the constant 





interruption of your cross-examination by the Court and motion for mis- 
trial. | 

At page 790, there is an objection interposed by you and a discus- 
sion by the Court and Mr. McLaughlin, and you objected at the bottom 
of the page to a long dissertation by the Court and Mr. McLaughlin. 





At page 886 you object to certain gesticulations and certain in- 
terruptions made by Mr. McLaughlin and you are charged with having 


Page 917, 918, after discussion with the Court, you are accused 
of repeating questions in a different way after they have been excluded. 
At page 940--strike that--951, you are attempting to examine 
the witness Jones and the Court says, "You have no right to ask questions 
of that kind, Mr. Offutt." 
You thereafter moved for a mistrial on the ground this remark 
occurred in the presence of the jury. 


At 1068 you moved for a mistrial and based it upon certain charac- 





terizations of the judge of certain things that occurred coming from the 
bench but you were not permitted to complete the statement on the ground, 
and the Court denies the motion on page 1069, and says: 

"I might say this for the purpose of the record, that I have 





446 


rebuked counsel and I have rebuked counsel severely, and I have 


indicated by my tone of voice on occasion that I disapproved coun- 
sel's conduct. 

"MR. OFFUTT: If Your Honor please -- excuse me-- 

"THE COURT: (Continuing): --counsel brought it upon him- 
self by his unethical conduct during this trial, and by his contu- 


macious conduct. " 


663 On page 1070 there is a colloquy concerning misunderstanding be- 


tween you and the Court in which you stated that you thought the Court 
said your question was stupid. 

On 1075 you are attempting to discuss a transcript of a certain 
proceeding in connection with the Peckham case and you were told, in 
the middle of the discussion by the Court: 

"Hand it to the Clerk." 
The Court accuses you of, on this occasion: 
‘Your conduct is contumacious" 
and you therefore moved for a mistrial because of the judge's attitude. 

At 1083 you are stating to the Court that you insist on being per- 
mitted to object and make your motions when His Honor's conduct justi- 
fies it. 

Then the Court states that you may not make a motion;"" you will 
desist from speaking after I have ruled on your motion." 

Then you pointed out something else happened and you should have 
the opportunity to put in a motion. 

At 1123 you interposed an objection to the Court looking over at coun- 
sel when you asked a question and then Mr. McLaughlin stands up and the 
judge, in the presence of the jury said, "I think that is an insolent re- 


663-A mark," and that you were contumacious and insolent. 


’ At 1154 you asked permission to examine the witness without 
interruption. The Court says, "I will not permit you to show an exhibit 
to the witness." 

At 1168 you attempt to make a motion, to move to strike as un- 


responsive a series of answers by the prosecutor, McLaughlin; without 
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ruling on the motion to strike, the Court said, "You are insolent, Mr. 
Offutt. That is another case of insolence." | 

At 1341 the Court states to you: 
"Now, if you want to ask his opinion about anything you may 


ask it now." 





Whereupon, you objected to his Honor's ruling, You said: 

"T object to Your Honor yelling at me and raising your voice. 
I have certainly conducted myself in a most respectful way." 
The Court replied: | 


"No, you have been the most discourteous lawyer that has 


ever appeared before me." 

And you stated to his Honor that he had been yelling at you and 

leaning forward and shaking his hand at you. | 
663-B At 1551 you moved for His Honor to correct the impression that 
may have been left with the jury. | 
"It is the jury's sole function''-- 


And then you are interrupted by the prosecutor, who says: 





"Wait a minute. If this man is going to give a speech he 
should--" | 

The Court said, 'Motion denied." | 

The Court stated, "And please don't raise your voice in the manner 
in which you did." 

You replied: "My voice is very courteous, Your Honor, and I 
submit I am serious about it." | 

Mr. Offutt, I ask you first whether the factual statements coming 
from you as they appear in the citations which I have read them are true. 
A. They are. | 

Q. Iask you to describe through these series of colloquies gen- 
erally the conduct of the trial judge--his mannerisms, the way in which 





he ruled, and the mannerisms and the conduct of Mr. McLaughlin, the 
prosecutor, as reflected in these citations as I have ‘read them. A. 

The judge in the rulings would speak in a loud tone of voice. At times 

he yelled. He had a high-pitched voice. He would jump forward at times. 
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— 664 He would gesticulate. He would grimace. By that, I mean he 


would show by facial expression his anger. He would jump forward 
and bounce on his seat when he became extremely angry. His face would 
get red. 

He had a way, when he would get in these angers and making the 
criticism of me, of leaning forward shaking his hand and at the same 
time his face, the lower part around this portion, would seem to swell 
and he would sort of puff. 

His lips at times would shake and quiver. I was constantly inter- 
rupted. 

The Court would accuse me of things that had not happened. And 
then the record will show that he was incorrect. Never would he change 
his statement. 

In my effort to examine the witnesses properly, his interruptions 
and those of the attorney would come so frequently they had me disturbed 
and upset and nervous that it was difficult to propound a question and 
think in order, conduct an orderly examination with these undue inter- 
ruptions. 

When I would endeavor to make a motion of some kind at times 
he would interrupt me in the middle of a sentence and make statements, 


ridicule me to the jury, such as I was silly, absurd. There were times 


665 when he would sustain an objection when there was no objection 


in fact made. 

He would take over the examination of the witness and on a very 
critical and important fact, with my knowledge of the witness, I could 
tell this was critical. He would proceed to examine the witness in such 
a way that even the government prosecutor couldn't ask a question the 
way he would ask it. 

If I attempted to object he would wave me down. 

I would be attempting to address the Court on something and make 


a motion or make a request of the Court, and the prosecutor would then 
interrupt me with a remark which had nothing to do with the objection. 
Then the Court would rule. Theprosecutor from time to time 








At 





666 many times the Court denied it? 
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would interrupt, making statements to me and say ing, "Go ahead", 
and the prosecutor would say "Go ahead.'"" He would make remarks of 
some sort. | 

I would request to come to the bench to make a motion and the Court 
would deny my request. | 





Q. May I interrupt you just a moment. Has a count been made of 


those instances in this record? A. Yes. 
Q. Would you please tell the Court how many times you asked 
to come to the bench and how many times the Court granted it and how 





MR. TROXELL: The entire record will be opened up. 

THE COURT: Certainly you may offer testimony as to the number 
of times if you find by an examination that his count is not correct. He 
may answer. : 

THE WITNESS: Yes, Your Honor. It was 99 times that a request 
was made to come to the bench for a proffer or come to the bench. And 
26 times the request was granted, and 73 times it was denied. 

BY MR. TROXELL: | 


Q. Continue with your general description of the situation as you 





saw it during the trial, in response to my prior question. Do you have 
anything further you want to add? A. Iam not certain that I described 
when he would come forward in his seat. He would sit in a position. 
I would catch him out of the corner of my eye. AS the trial progressed 
it became more difficult to do so. I would watch the Court to see just 
what would happen. 
He would sit in the position as thought he was tense and suddenly 
he would jump forward. When he jumped forward he would hit the 
desk. | 


At times he would gesticulate or wave at me or shake his finger, 


667 which he did vigorously; he would hit the desk. That was a very 


startling thing. It had me scared in a way, and nervous, and would 
destroy and distract my attention. | 

It would occur at times; just to give one example: 
| 
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I asked the witness a question. This is cross-examination of one ~ 
of the witnesses. The Court, without any objection from the counsel 
for the prosecution, interrupted and said he wouldn't permit that ques- 
tion because it was not proper: The question wasn't right to the point. 

But in cross-examination I requested the Court should give me a 
little leeway. You can't ask the $64 question right at the first time. 

You have to ask the first time and then ask the question, lay some 
basis. The witness is prepared to defend, as Your Honor knows from 
many trials. That happened many times, not one time. It happened 
all the time. 

Between the prosecutor and the Court, with their interruptions, 
it got to a point it just had me on edge, and so disturbed, that it was 
extremely difficult to protect the client. 

Q. With respect to two instances, I want to ask you specific ques- 
tions--metered page 738. A. There is one general thing that I didn't 
answer. It is not long. It is rather difficult to remember all these 

668 things that happened. It has been over four years ago. 

Another thing he would do, he would accuse me in these state- 
ments before the jury like he would say that was contumacious conduct. 
I requested respectfully what was it so I could accede. 

One time I asked him very carefully if he would just tell me. In- 
stead of telling me he refused to tell me and therefore I couldn't attempt 
to correct what he complained of was contumacious conduct. 

Q. In your own opinion, were you during this course of the trial 
which you have discussed either discourteous or contumacious to the 
Court in the case? A. Nota thing that I could see. That is why I 
asked him to do so. 

Q. I want to go back to the record of 738. You were questioning 


the witness Christenson and you put the following questions to him. 
Starting at the middle of the page: 
"Q. AndItold you, ‘I want to know the truth and all the facts 
about this case, no matter what it is.' 
"Didn't I tell you that? A. That is one of the things you said, 
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and went on. 


7 669 "Q. When I asked you that, didn't you say-- 
"THE COURT: No, just a moment. Let the witness finish 
his answer. You may finish your answer. | 
"MR. OFFUTT: Iam asking for an answer to that one, 
and then we will go on from there. | 
"THE COURT: You will stop, please. 
"MR. OFFUTT: I object to your Honor interrupting. 

"THE COURT: You may finish your answer, Mr. Witness." 

And metered page 739. Then the witness goes into a long dis- 
sertation. The witness says: | 
“THE WITNESS: You asked me no questions about the case 
whatsoever then. Instead, you brought out the fact that you had a 





witness, a Lieutenant in the Air Force, that you could bring up 
against Mary Lee Ott and prove that she spent the night with him 
somewhere, and in view of my lack of cooperation with you, you 
would probably have to do so. You were reluctant to do so, but that 
was what you were going to do, and that is when I got mad . and 
I told you to get out of my sight." | 
670 Now, Mr. Offutt, I ask you if that is respons ive to this question, 
"And I told you, 'I want to know the truth and all the facts about this 
case, no matter what it is.' Didn't I tell you that?" | 
MR. TROXELL: I submit the record stands on whether or not this 
is a responsive answer. I feel that we could eliminate going in these de- 
tails. 
MR. MAGEE: May I have eliminated-- 
THE COURT: Let him answer. | 
BY MR. MAGEE: | 
Q. Your opinion was that the interjection in getting this answer 








from the witness was responsive to your question? (A. No, it was not. 
MR. MAGEE: May the record show that the answer was a complete 
answer, which answer was this, "That is one of the things you said, 


and went on." And the interruption of the Court. 
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MR. TROXELL: I submit the period was inserted there by the 
reporter. 

MR. MAGEE: I will concede that. 

BY MR. MAGEE: 
Q. At 842, Mr. Offutt, you made the following motion: 
"May we come to the bench and get this straightened out, 
rather than discuss the matter in the Court? 
671 "MR. McLAUGHLIN: Straighten it out right here. 
"THE COURT: Just a moment. Don't address the Court 
in that manner. 
"MR. OFFUTT: [am not-- 
"THE COURT: What do you mean by saying to the Court, 

'Let’s get this straight'? 

"MR. OFFUTT: I do not think I said that. 
"THE COURT: Yes, you did. 

"MR. OF FUTT: May I have it read? 
"THE COURT: No, you may not." 

Mr. Offutt, would you explain just briefly what this situation re- 
flects? A. The Court had accused me of this and I didn't think I had 
said it, and I wanted to be certain. Sometimes you will say something 
you don't think you said. My recollection was pretty clear. It happened 
before, and I had the record checked later, and found I was right. This 
time I asked the Court again to let the record be read back. Since the 
Court-- 

Q. At best, Mr. Offutt, wasn't there an understanding between you 
and the Court as to what each was saying? A. That is what I felt. 
The Court exhibited anger when that happened. 

672 Q. Mr. Offutt, here is an instance--939--which has not been 
fully covered. You were presenting an argument to the Court concern- 


ing how far you had a right to cross-examine a witness. Then you said 
this to the Court: 

"Would Your Honor look at a case I have on this? 

"THE COURT: I think I know some Hornbook law. 


, @e 
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tender -- 
"THE COURT: What is that? 





"MR, OFFUTT: I don't mean that, Your Honor. I just 


"MR. OFFUTT: I am just asking Your a if you would 


look at the case I have. 





"THE COURT: You may go back to the counsel table. 
"MR. OFFUTT: Yes, sir If the Court please, I must again 
object to Your Honor making gestures and oe up here. Your 


Honor very clearly shows some-- 


"THE COURT: You have been very discourteous to the Court 
throughout this trial, and you have forfeited the right to that courte- 
ous treatment which this Court extends to all members of the Bar. 

"MR. OFFUTT: I have never been discourteous. ” 

673 Mr. Offutt, was this statement about sialaacatie| law made in the 


presence of the jury? A. It was. 





MR. TROXELL: I believe the record will have to stand on that: 
"THE COURT: You may go back to the counsel table." 


I submit the record should stand on that. 
MR. MAGEE: If Iam wrong I will correct it. 


THE COURT: Your contention is that the record does not show 


reference to Hornbook law? 


MR. MAGEE: My friend said this occurred in open court. I think 


the witness did. There is a statement by the Court: 


"You may go back to counsel table." 





i 
| 
| 
1 
1 


I will agree with counsel this appeared at the bench and not in open 


court. 


THE WITNESS: Upon the reading of that, I think that is correct. 
There was something started before we got to the bench and we went 


to the bench. I think it did happen at the bench. 
BY MR. MAGEE: 
Q. Will you please tell what tone of voice the 


! 
| 
| 
| 


judge ruled, an 


674 A. He raised his voice. There was another one of these times 


he became very vigorous at the bench. 
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Q. And you were attempting to make a motion along that line, and 
the Court cut you off and wouldn't let you finish? A. That is right. 

Q. That is one of the grounds, if you had been permitted to com- 
plete your motion before the jury? 

MR. TROXELL: That is leading. 

THE COURT: It doesn't bring out anything more than the record 
shows. 

THE WITNESS: I had a Court of Appeals book. 

MR. TROXELL: I object. 

MR. MAGEE: The witness Ott is on the stand. This is metered 
page 1026. 

"MR. OFFUTT: Now, if your Honor please, I object to your 
raising your voice at me and shaking your hand in that fashion, 
and appearing to reprimand me. 

"THE COURT: Well, you have to behave yourself in accor- 
dance with proper professional ethics." 

For the record, this occurs during the examination of the witness 
Ott. That occurred in open court. When the Court made this statement 
in the presence of the jury, did you know of any professional ethics that 

675 you violated up to that time in the course of this trial? A. No, 
I did not. 

Q@. The Court continues further: "I will do it even more severely, --" 

And, based on that motion, that action of the Court, and the rais- 
ing of the Court's voice and gesturing, you moved for a mistrial but 
the Court would not permit you to state your ground, and the Court denied 
the motion, and the Court said this: 

"Iam not going to have this witness or any other witness 
badgered the way you have been badgering witnesses." 

Is that a correct statement coming from the Court, and if it is not, 
in what respect is it not correct? A. There was no badgering of the 
witness. The witness was examined from the front of counsel table 
where I remained, just about where it is here. The examination was 


in a normal voice. At times there was some emphasis. 
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Q. Did you use any mannerisms toward the witness--bodily threats, 


or go up to the witness or badger in any way during this examination ? 
A. No, indeed; no gestures; nothing at all. | 
676 Q. Mr. Offutt, I think there is one reference that needs correc- 
tion. At 1043--Witness Holton is on the stand. You have just asked the 
Court to indulge you. You are looking at some record. The Court says 
this: | 
"IT am going to exclude the question. 
"MR. McLAUGHLIN: I object to it. 
"MR. OFFUTT: I object to that word ‘stupid question. ' 


"I move your Honor to declare a mistrial with reference to 





the statement of a stupid question." 
Then there is discussion asto whether or not the judge used the words, 
"stupid question."" At the bottom of page ial i must have been 
dreaming -- 
"Maybe I misunderstood you." 
Is that a case of just misunderstanding the Court? A. It certainly 
was, on my part. | 
Q. And on page 1045, the Court says: "The word 'stupid' is not in 
my vocabulary."' Was that true? <A. It was not. Previously the Court 
had used the word, 'stupid', saying I couldn't be that stupid. AndI 
found it in the record. Later, when it was called to his attention, he 
didn't deny it. He admitted it. | 
677 Q. 1081 and 1082, June 10th. Bench conference. A long series 
of colloquy occurs at the bench, at which Mr. Offutt is attempting to 





make an objection directed to the personal mannerisms of the Court 





and he is instructed to go back to the counsel table. ‘Then the Court 
denies the motion; says, "Proceed." | 
Mr. Offutt then interposes the following objection, on page 1082: 
"T object to Your Honor yelling at me and raising your voice 
like that. | 


"THE COURT: Justa moment. If you say another word 
I will have the Marshal stick a gag in your mouth." 
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Will you please describe how that particular ruling was made? 


A. When that ruling was made the judge jumped forward in his chair. 
He had been sitting back in the chair, sort of on the edge. He jumped 
forward and leaned on the desk. He seemed like he jumped twice. 

He was jumping like that in the chair. His face became very tense. 
His lips quivered. He shook his hands at me. He was in what was like 
a frenzy. He spoke in a loud yell, made that statement he would order 


the Marshal to put a gag in my mouth. 


I might say the government counsel was on the left and I was on 


this side, and the jury on that side. I was trying to make a motion to 
the Court when that occurred, in accordance with the decisions and ad- 


678 


vice which I had received. 
Q. The things you were attempting to put to the Court about the 


mannerisms of the judge on that occasion, were they true? A. It cer- 


tainly was. 


Q. 1092--the witness Jones is on the Stand. You are examining 


the witness Jones and you asked the question: 


679 


"Did she use Dr. Peckham's name at that time?" 
The Court interposes: 

"No, just a minute. Have you finished your answer--don't 
interrupt the witness. 

"MR. OFFUTT: I thought he had. 

"THE COURT: Have you finished your answer? 

"THE WITNESS: Yes. 

"MR. OFFUTT: I object to being interrupted like that, Your 
Honor. 

"THE COURT: I don't think you should use such a menacing 
manner toward the witness; the witness is entitled to courteous 


treatment. 

"MR. OFFUTT: I object, Your Honor, and I respectfully 
submit it is not menacing, in the first place. 

"THE COURT: It seemed so to the Court." 
Mr. Offutt, this occurred, likewise, in the presence of the jury, 
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did it not? A. That is my recollection of it. 
Q. Where were you when you were examining this witness? 
A. Inthe same position where I had been standing practically all the 





time; right in front of the counsel table. There were! times when I 
would step back. There was a rail about half as far as the division from 
the back. | 
Q. "Did she use Doctor Peckham's name at that time?" -- 
What tone of voice did you use? A. That was just ih a normal tone of 
voice; about like I am speaking now. ! 
Q. Did you menace the witness in any way? A. Oh, no; not at 
all. 
Q. 1098. Jones is still on the stand. | 
MR. TROXELL: My offer still stands. We are going to offer 
this page by page. I had hoped to avoid this. We concede that the an- 
swers will be similar. | 


MR. MAGEE: These are some instances that have not been cov- 
ered. | 


THE COURT: Because the instances are different doesn't require 

a repetition if the answer you know will be the same that he made to the 
others. This Court will understand and apply the answers which he has 
680 made to each specific citation. | 





MR. MAGEE: 1098. All I was going to show-- this was an illus- 
tration of what can result when counsel stands his ground. Here is an 
instance where the Court orders a witness off the stand. There isa 
colloquy at the bench. Counsel objects to the manner in which the 
judge is threatening. Mr. Offutt insists he had a right to examine 
the witness. The Court said, "Very well. Call the witness and pro- 
ceed," | 

THE COURT: The record shows that. 

MR. MAGEE: Just one brief question relating to 1131. The wit- 





ness Steerman is on the stand and you are examining him, this witness, 
and the Court interrupts you and you start saying, | 
"Q. What is his name?" | 











The Court says: 


"Just a minute. 

"MR. McLAUGHLIN: I object to this, Your Honor; it is 
immaterial. 

"MR. OFFUTT: If Your Honor please, I object to Your Honor 
raising your hand like that. I don't -- 

"THE COURT: I think you are losing your mind, Mr. Offutt." 

681 Had you given the Court any indication that you had lost your mind, 
in your opinion? A. None. 

Q. Did this occur in the presence of the jury? A. It did. 

Q. Mr. Offutt, I want to go to another subject, which is Charge 
3 of this case, which deals with the charge that on several occasions 
you asked witnesses questions which were highly prejudicial and for 
which there was no foundation. 

The first question relied upon by the prosecution in this regard, 
metered page 156, is: 

"By the way, when were you first arrested in connection with 
this case?" 

That was objected to. There is a long discourse. The Court told 
the jury it was an improper question. Then the Court posed a question 
to the effect, "Were you ever arrested in connection with this case?". 
You recall that instance, do you not? A. Ido. 

Q. Will you please tell the Court what information, if you had 
any, which led you to believe this witness might have been taken into 
custody by the police? A. I had information that the police had been 
to the hospital and she was arrested at that time. 

682 Q. Had you talked to anyone in the hospital about that? A. I did. 

Q. What was the information you got? Can you identify this per- 
son? Can you remember the name at this time? A. Not by name. 

One of the employees. 

Q. Anemployee of the hospital? A. That is right. 

Q. What did that employee tell you? 

MR. TROXELL: [object to this. This is hearsay. 


a 
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THE COURT: The important thing is not what the employee said; 
the word, exact phraseology. Was he informed; that is all; was he told. 


This Court doesn't care about anything else. 
BY MR. MAGEE: 


Q. Were you told by this employee of the hospital that Mrs. Ott 
had been arrested? A. That is right. I also had other information. 


Q. What other information did you have? 


MR. TROXELL: I object to these additional statements. There 


was no question pending. 


Q. What other information did you have which led you to conclude 


683 that Miss Ott had been taken into custody? A. That she had been 
taken to police headquarters by a policeman, arrested and taken there. 





Q. Was an effort made to talk to the police in this case and find 
out what they did, what occurred when they took Miss Ott down to head- 


quarters? A. A statement was taken. 


Q. Were you able to get the police to talk to you, advise you whe- 


ther she had or had not been arrested? A. No. 


Q. Did any prosecution witness prior to your asking this question 


on the stand ever tell you or did the prosecutor ever tell you she had not 


been arrested? <A. No. 


MR. TROXELL: I object to that. This is negative. 


MR, MAGEE: It shows what he had in mind. 


MR. TROXELL: On this point I will stand on the record. 


BY MR. MAGEE: 


Q. Were you familiar with any ruling of any trial judge in this 
court that in an abortion case a trial attorney could ask the prosecuting 














witness a question as follows: Even though she were not arrested: 


"When were you arrested in connection with this case?" 


684 A. Yes. 





| 
| 


| 
Q. What case did that occur? A. That was the case of Harold 
Myers v. the United States, abortion case tried before Judge Letts. 


Q. The question was asked in that case? A. 


arrested in this case?". 


"When were you 
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MR. TROXELL: I suggest this is a matter for argument. Ths 
is a matter of law. 
MR. MAGEE: It goes to good faith. 
THE COURT: He has gone into it. The Court will allow it to 
stand. As to what the circumstances in that case were would be de- 


termined in the record. 

MR. MAGEE: In that case the witness had never been arrested, 
the case you refer to? 

THE WITNESS: That is right. 

BY MR. MAGEE: 

Q. The question was asked and the witness was permitted to 
answer; is that correct? A. That is correct. 

Q. Mr. Offutt, in defending your right to ask this question, you 
said to the trial judge that they could arrest. By "they" I assume you 
meant the police? A. I did. 


685 Q. On adultery; they could arrest her onfornication. Are those 


actions crimes or did you understand them to be crimes, whether a per- 
son could have been arrested at the time you asked the question? A. I 
did. 

Q. People have been arrested in the District of Columbia for adul- 
tery and fornication prior to this time? 

MR. TROXELL: I object. 

THE COURT: Sustained. 

MR. MAGEE: The only reason I ask that is because the judge said 
that was silly. I ask Your Honor to judicially notice that there were 
many arrests in the District of Columbia, prior to this question, for 
both adultery and fornication. 

MR. TROXELL: The statute on fornication left the statute books 
and was not renewed until 1953 in the Omnibus Crime Bill. 

BY MR. MAGEE: 


Q. Do you have any comment you wish to make? A. What year 
did he say? 
MR. TROXELL: June 29, 1953; the offense of fornication became 
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an offense again, after having been off the books for some time. 
THE WITNESS: My recollection is, and understanding--I believe 
686 I have been present--I don't remember having one myself--when 
a fornication case was tried in this jurisdiction. 
THE COURT: I don't think this Court in this case is concerned 
about what the law is. 
MR. MAGEE: I don't think so, either. It is what the witness hon- 
estly believed to be the situation at the time. | 

THE COURT: And whether there was a foundation in law for the 
question. Evidently the difference between the trial | judge and the counsel 
was as to the propriety of the question in the law. | 

THE WITNESS: Could I explain something about that? 

MR. MAGEE: There is no question pending. This question, of 
course, was being asked on cross examination of the chief prosecution 
witness ? | 

THE WITNESS: It was. 

BY MR. MAGEE: 
Q. Metered page 348; Ott is testifying; and this occurrs: 

"Q. After Dr. Kilpatrick had seen you, ‘and Dr. Sabin, didn't 
you endeavor to cause the abortion--cause this abortion to be com- 
plete, by withdrawing and inserting a catheter’ in your vagina? 

A. No, sir. | 

"Q. Do you deny that you did withdraw and insert the catheter 
in yourself? A. I don't even remember a catheter being used." 
Then you were called to the bench by the Court and a discussion 





occurs. The Court made this ruling: 
"While these questions are admissible one the law of evi- 
dence, each of them contains an insinuation which should not be 
made unless counsel has a basis which would justify him in doing 
so " 
At that bench conference you told the Court you had a basis for 
the question. What was the basis you had which supported, in your opin- 


ion, your right to ask that question in that form of the chief prosecution 
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witness, Ott? A. I believed, with the information obtained in my 
investigation, that she had performed that abortion on herself. 
THE COURT: The question is, what was your information? 
THE WITNESS: I had information; I interviewed the doctor and 
also had information which had been given to me from my investigators 


relating to the records in the hospital. 
688 BY MR. MAGEE: 

Q. First you said you talked to the doctor. Was that the interview 
that was attended by Mr. Spriggs when he said he talked to the doctor 
first and you and he went over there? A. Information from both in- 
terviews. 

Q. What was the information? A. The information was that this 
lady could perform the abortion herself and while she was in the hospital 
she had withdrawn and passed a catheter or some kind of tube in her 
body in an effort to do that. 

Q. LIhand you what you were using yesterday, which you identified 
as the information you had at the time of the trial. 

MR. TROXELL: I think the witness has answered the question. 

MR. MAGEE: We have more specific evidence than that. Will 
you please read to the Court from your trial notes the exact information 
about fhis woman's self-aborting herself, about the tube ? 

THE COURT: From his notes ? 

MR. MAGEE: From his notes. 





THE COURT: He may use them to refresh his memory. He should 


not read them. 

MR. MAGEE: These are exact copies which were furnished us 

689 by the hospital at the time and will show these instances. 

THE COURT: I asked you if they were his notes and you said yes. 
If they are just his notes he should not read them. He is permitted to 
refresh his memory. 

MR. MAGEE: I think it would be of significance to show you the 
exact medical information as we had it from the hospital. Mr. Offutt 
had it at the time and that is what these are. These -- 
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MR. TROXELL: I realize this is a question of law. It is a ques- 
tion of legal foundation. Typewritten notes are quite self-serving. If 





these people wanted to show what the hospital records showed the hospital 
records should be here. 
MR. MAGEE: That isn't the point. That is what we had at the 
time on which to base it. This is what we had taken'from the hospital 
records. | 
THE COURT: This Court‘is not concerned in this case about the 
truth or falsity of the hospital records. It is only concerned whether 
this respondent had some information that would warrant the question 
which you asked. If he has even copies of records that is not the best 
proof: If we were investigating the truth or falsity of what he says. 
The Court will allow him to produce what he has, since you Say it 
is a copy of the record, and then counsel will be permitted to investigate 
690 the worth of that as sustaining his contention. | 
BY MR. MAGEE: 
Q. Mr. Offutt, will you tell the Court what information you had 
from the hospital records in your file at the time you were examining 
the witness Ott during the Peckham trial? | 
MR. BECKER: If this question is, what iteration he had which 
caused him toask the question as set out in the record, 
"After Dr. Kilpatrick had seen you, and Dr. Sabin, didn't 
you endeavor to cause the abortion -- cause this abortion to be 
complete, by withdrawing and inserting a aia tas that they had 
put in you? A. No, sir. 
"Q@. And didn't you go into a tantrum, in that hospital, 
because they objected to your withdrawing and inserting a catheter 





in your vagina?" 
-- [am asking what information he had, over the objection of the 
doctors in the hospital -- may I -- | 
MR. MAGEE: This information will show the foundation for these 
questions. | 
THE WITNESS: Yes, sir, it will. 














THE COURT: Very well. 

BY MR. MAGEE: 
691 Q. Proceed with the medical information you had at that time. 
A. Ihad information that on the 21st of January 1952 the patient, having 
been admitted at Mt. Alto Hospital on January 18, 1952 with a fever, 
evidence of infection and some drainage from the vagina, a slight bleed- 


ing, a slight discharge as of January 21, it showed she had an infection, 
and then also showed that she was passing or re-passing a tube in her 
body. It didn’t exactly say what portion of the body. 

Q. Will you please read the exact entry as you have it from the 
hospital about the tube? A. That she went into tantrums and no further 
effort was made about the tube being in her body. Also there was infor- 
mation in here that she had miscarriages before and -- 

THE COURT: We are concerned with that now in this question. 

THE WITNESS: This infection was in the vagina. In the clinical 
record it had an entry on January 21st, in this information I have: '"Pa- 
tient pulled tube out. It was a simple Levin tube. Tantrums in past ex- 
perience. Pulling and passing tube. No further attempt made. January 
21, 1952. Dr. Robert M. Baxter." 

The patient denied she had taken anything since mid-December, 
1951, to bring about any abortion. At that time she took quinine and cas- 


692 tor oil. She also denied that anyone had done anything to induce 


abortion. 
Informed of critical condition. Then the entry, January 28-- 
this information at Mt. Alto Hospital: 
"This 26-year old white female was admitted to this hospital 
on January 18, 1952. She had just recently been eee 
from this installation, where she was treated........ . 


693 Tam reading this last paragraph: 


"2. Her past obstretical history shows abortion in 1946." 
THE COURT: You need not go into that. 

BY MR. MAGEE: 
Q. What information did you have in this hospital record that 
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indicated that this woman had had past abortions? 
MR, TROXELL: I object to this. 
THE COURT: Sustained. 
BY MR. MAGEE: 

Q. And the woman did have the infection in the vagina; is that 
correct; as far as you can tell from those hospital records? A. That 
is right. | 

Q. And, further, there was information in there about passing and 
re-passing a tube, was there not? 

MR. TROXELL: I object to that. I don't believe the record so 
shows. It might have been a nasal tube. 

THE COURT: Counsel may see the copy of the record he is read- 
ing from and clear it up. We will be controlled by what it actually says. 
There is no need to argue about it. 


* * * * * * * 


694 THE COURT: There is no specification or charge regarding his 
asking about prior abortions ? 
MR. TROXELL: I don't believe so. 
THE COURT: That is my understanding. 
MR. TROXELL: We are not relying on that. 
MR. MAGEE: I am going through these. [If there are, I will let 
you know. 
THE COURT: From the record that has been read, I gained the 
impression that the judge ruled such testimony out because he thought 
prior abortions had nothing to do with that case, not relevant. 
BY MR. MAGEE: | 
Q. Page 551. Doctor Kilpatrick is on the stand. This series of 
questions occur: 
"Q. Ifa person had -- infection, it is quite difficult some- 
times to tell the real source of the peritonitis ! isn't it? A. That 
is true. 
"Q. It can come from some diseased condition of the body 





person? A. Yes. | 
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"Q. And it could also come, could it not, if a person, like 
in this case, had inserted some -- 
"MR. McLAUGHLIN: Wait a minute. There is no testimony 
695 here that this person inserted anything. 
"THE COURT: This is a hypothetical question. 
"MR. McLAUGHLIN: No. He said, like in this case where 
the girl inserted something. ; 
"THE COURT: I beg pardon. 
IR. McLAUGHLIN: He said like in this case, where the 
girl inserted something. 
"THE COURT: Did he say that? 
"MR. OFFUTT: If I said that, I don't mean it. i 
"THE COURT: I think you better reframe the question. 
"MR. OFFUTT: I don't think he should address his remarks 
to me, Your Honor. I object to him addressing me. 
"MR. McLAUGHLIN: I am addressing them to His Honor. 
‘THE COURT: Now, I think you should address your re- 
marks to the Court." 
The only thing I see on here is an attempt to ask a question which 
starts out-- 
MR. TROXELL: Is counsel testifying ? 
MR. MAGEE: Just reading. I see only one question on the page. 
Is there any dispute about it? There is a question which was interrupted 
which does not even appear to be reframed, and reads as follows: 
696 "Q. And it could also come, could it not, if a person, like 
in this case, had inserted some --" 
And that is as far as the question got. 
THE COURT: I presume that is the charge. That was without 


foundation. 
BY MR. MAGEE: 
Q. This is a question, is it not, similar to the one you were at- 
tempting to ask Mrs. Ott? A. That is correct. 
Q. You had at this time the same information you have told His 





467 


Honor you had from the doctor and from the hospital record; is that cor- 
rect, about the use ofa tube? A. Yes. | 
Q. You were relying on that information in attempting to reframe 
this question? A. Yes. You understand, I have not read all that is 
in here. : 
Q. Page 614, 615. This is a question by you, Mr. Offutt. Doctor 
is still on the stand. | 
"Did she later, while in the hospital, in your presence, state 
as to who the doctor was who performed the abortion on her ? 
A. Yes. : | 
697 "Q. And who did she state? A. Dr. Peckham. 
"Q. Doctor, at any time did you ever tell Mr. Offutt that 
Mary Ott, while in the hospital, used this nasal tube to try to 
perform an abortion upon herself by inserting it violently into 
her vagina? A. No." | 
THE WITNESS: May I have that question re-read? 
MR. MAGEE: The question is--by the way, these are not Mr. 
Offutt's questions. These are questions by the prosecutor, Mr. Mc- 











Laughlin. Iam mistaken. These are Mr. McLaughlin's questions. 

THE WITNESS: What kind of a tube did you say? 

MR. TROXELL: [If counsel is disturbed, I will explain this is 
merely a portion, part and parcel of the reference, the unfounded ref- 
erence to a tube. This is the testimony which shows on the record 
what the foundation was. 

BY MR. MAGEE: 

Q. This is the Dr. Kilpatrick who was testifying, that you inter- 
viewed at the hospital; isn't that correct? A. That'is right. 

Q. Was he the doctor who said this woman could commit abortion 
on herself? 

MR. TROXELL: I object to this question. It i leading. I had 





698 hoped we would get down on this. 
THE COURT: That has been covered. | 
MR. MAGEE: I just want to identify him as the one he got the 
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information from; that is all. 
THE COURT: He has just testified to that. 
THE WITNESS: I didn't hear that word. I asked what kind of 
tube. I don’t think they used the same word there that is in this record. 
MR. TROXELL: I object to the witness making a statement like 
that. 
THE COURT: If he wants to know the name of the tube that was 
used in that question -- 
MR. MAGEE: This question by Mr. McLaughlin to the doctor says: 
"Doctor, at any time did you ever tell Mr. Offutt that Mary 
Ott, while in the hospital, used this nasal tube to try to perform 
an abortion upon herself by inserting it violently into her vagina?"’. 
THE COURT: There is no need of an answer. He asked for infor- 
mation and you have supplied it. 
BY MR. MAGEE: 
Q. The entry you relied on merely referred to a tube? 


699 MR. TROXELL: I object to the question. 


THE COURT: That is true. Sustained. 
BY MR. MAGEE: 
Q. Was there any description of the tube that you had read, the 
type of tube that was read? 
THE COURT: My recollection is there was none. 
MR. TROXELL: The original question on which this specifica- 
tion was based concerned a catheter. 
MR. MAGEE: It was thereafter changed to "a tube." 
MR. BECKER: I believe it was changed to "Levin tube" but the 
"insertion in the vagina” was not changed. 
BY MR. MAGEE: 
Q. In the course of this discourse about this situation you asked 
permission to come to the bench. You said this: 
"MR. OFFUTT: I would prefer to make it at the bench. 
"THE COURT: You may make any motion you wish in open 


court." 
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This occurred on June 5, 1952. 
Page 616, the question on recross examination by you of Doctor 
Kilpatrick: ! 
"Dr. Kilpatrick, didn't you tell me, in the presence of 

Mr. Spriggs, that this patient was most uncooperative and got 
700 into a tantrum -- A. I did not." 
Now, Mr. Offutt, could you find referee in the hospital record 
as to whether or not this patient was in fact uncooperative and she did 
go intoa tantrum? A. I can. | 
Q. Would you find that? | 
THE COURT: He asks you now to find it in the| copy of the record. 

THE WITNESS: Does he want me\\\o find all the reference? 
THE COURT: Just the reference to a tantrum. 
THE WITNESS: I have it three times. 








BY MR. MAGEE: i 
Q. Tell the Court what information you had as to whether the 


witness was uncooperative, whether she got into a tantrum. A. The 

hospital records -- this information about the Mt. Alto record: 

As of January 21, it-says: "1-21-52. Patient pulled tube out." 

Some of these are abbreviated. | 

"Patient pulled tube out; attempt to repass such or single 

Levin tube. Met with tantrum and past experience with tube passing 
with this patient resulted in ee and pulling and passing and 
pulling and no further attempt made.’ | 
The signature isS.T. Leverne. I have a note, Dr. Stephen Leverne. 
Q. Do you have an entry as to whether or not the patient was 








cooperative ? 
THE COURT: Is that a part of the charge? 
MR. TROXELL: It is part of the series of questions which forms 
a basis for the charge, Charge 3. 
THE COURT: I see. 
THE WITNESS: I think that she is not cooperative. I was going 
to read something else but I don't think it does. | 
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MR. MAGEE: [I can pass on to another question to save time. 

THE COURT: I was about to suggest that. 

MR. TROXELL: I will concede that the record of the hospital may 
show that this patient was not cooperative, your Honor, at certain times. 
I will concede that just to get it forward. 

MR. MAGEE: It does show-- 

THE COURT: Very well. 

BY MR. MAGEE: 
702 Q. Then the next question, 617: 
"And withdrawed and inserted a tube into herself trying to do 

something ? . 

"THE COURT: Just a moment. 
"MR. McLAUGHLIN: Let him answer. 
"MR. OF FUTT: I object to him interrupting Your Honor. 
"THE COURT: The Court can protect itself. Did you ask 
this witness about that on redirect examination ? 
"MR. McLAUGHLIN: Yes, Your Honor. Let him answer. 
"THE COURT: Very well. 
"MR. McLAUGHLIN: Let him answer. 
"THE COURT: I will allow the question. 
“THE WITNESS: May I have the question read to me now? 
"MR. OFFUTT: I will withdraw the question. 
"MR. McLAUGHLIN: No, I want an answer. | 
"MR. OFFUTT: I have withdrawn the question. 
"MR. McLAUGHLIN: I want an answer. 
"MR. OFFUTT: I have a right to withdraw the question. 
"THE COURT: I think in fairness to the jury, once the ques- 
703 tion has been asked, it should be answered. 
"Read the question. The Court will allow it." 

MR. MAGEE: I move this specification be stricken because coun- 
sel withdrew the question and the Court put the question to the witness. 

THE COURT: The charge may still stand. The original question 


was made before he withdrew it. I don't know why they had any discussion 
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after he withdrew it. 
MR. MAGEE: Was the question which the Court cou which was 
your original question, to the jury, based on this information which you 





have read in the record? | 
THE COURT: Yes; and which is conceded. ! 
THE WITNESS: Yes. That information and other information. 
Not confined entirely to this. 
BY MR. MAGEE: | 
Q. 618. Mr. Offutt is starting to ask a west. 

"Q. Doesn't the hospital record show that she-- 
"MR. McLAUGHLIN: I object, if Your Honor please, to the 
question. 
"THE COURT: Let him finish the question. 
"BY MR. OFFUTT: 
"Q@. Doesn't the hospital record disclose that she threw her- 
self into a tantrum ? | 
704 "MR. McLAUGHLIN: I object to that. 
"THE COURT: The tantrum, that is ontg part of your ques- 
tion and I am excluding it. Whether the witness was in a tantrum 
or not, is not important. | 
"MR. McLAUGHLIN: That is not the issue, what this man 
said. | 
"MR. OFFUTT: I am trying to break it down so I can get it 
up to be heard. 

"THE COURT: I am excluding that question." 

I think you have already read to the Court from the hospital record 
that the woman did go into tantrums; isn't that correct? A. That is 
right. | 

Q. The next question of Doctor Kilpatrick, page 619: 

"Q. Didn't you, Dr. Kilpatrick, discuss in connection with 
this incident of the tantrum, and what I just asked you about, 

didn't you discuss that and then say that the patient, from her his- 

tory, bad tried to get them to induce an abortion on her, in the Naval 








| 705 “THE COURT: He has answered that question. This is 
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Medical Hospital? 7 

"MR. McLAUGHLIN: I object to that. It is not responsive. 
The question is whether or not the doctor told him that this girl 
inserted that tube into her vagina. 


another question. It is a little difficult to comprehend it, but did “ 
you understand it? 
"THE WITNESS: No, I didn't. 
"THE COURT: I think we better have the question read. 
"(Pending question read.) 
"THE WITNESS: Your Honor, he has about a dozen things 
in there. Could he break it down and give it to me simpler ? 
"THE COURT: No. Did you make the statement? pe 
"THE WITNESS: No, Idid‘not." 
Mr. Offutt, did you have information from that hospital record that 
from her history that this woman tried to get them, that is, the people 
at the hospital, I assume, to induce an abortion on her? 
THE WITNESS: I did. From where-- 
BY MR. MAGEE: 
Q. To induce an abortion on her? A. What hospital record? 
Q. Naval Medical. A. Yes, I did. 
MR. TROXELL: I think we are mixing-- 
MR. MAGEE: This says Naval Hospital 


706 MR. TROXELL: I believe the witness was -- 


MR. MAGEE: This refers to the Naval Hospital. Why can't we 
go to those records? 

THE COURT: Do you have a record there, a copy of a record 
from any hospital that throws any light upon the statement that was 
made by somebody in the course of the trial or the question that in- 
cluded the assertion that the prosecuting witness had asked the hospital 


authorities to perform an abortion? 
THE WITNESS: Yes, sir; and from the doctor. 
THE COURT: Do you have that record there? Will you find it? 
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I think you had better look that up in the noon recess.) 
BY MR. MAGEE: 
2. In addition to the evidence which you state you had in the way 
of hospital records, had you obtained a record from anybody else bear- 
ing on this question whether or not Mary Ott had sought to obtain an 
abortion while in the government hospital? A. I had. 
Q. What information did you have other than is in the record? 
A. The doctor who came from the hospital gave me that information. 
707 THE COURT: What was his name? | 
THE WITNESS: I don't know. I subpoenaed the records and he 
came down with them and later he sent someone else ;down. We had him 
there several days. | 
BY MR. MAGEE: | 
Q. But you did talk to a doctor whose name you don't remember ? 
THE COURT: Avoid leading questions. | 
BY MR. MAGEE: | 
Q. What did he tell you? A. He told me that Mrs. Ott, when she 
was in the hospital had tried to get them to perform an abortion on her, 
miscarriage, and when they wouldn't do it, she went/into some kind of 
frenzy or some kind of fit and became so inncontne tale that they had to 
put her in the psychiatric ward. 





Q. Does the hospital record show she ended up in the psychiatric 

ward? <A. Yes. 

* * * * * * x 

708 BY MR. MAGEE: 
Q. Mr. Offutt, I read a question on metered page 620: 

"MR. OFFUTT: That she had tried to induce the doctors in 
the Naval Medical Center, in 1950, to perform an abortion on 
her ?" | 
Did you have information to that effect in the : ana records ? 

A. I did. | 
Q. Is this the information you also obtained from this doctor 
that you just referred to? A. That is correct. ! 











709 all; isn't that right? A. No, that is not true. I tried it all the 
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Q. The question appears on page 695--the witness Christenson is 
on the stand: 
"Q. . . .you did not try to convince her to have the baby at 


time. 

"Q. Didn't you know that once before, from what she had-- 4 
didn't she tell you that once before she was to have a baby and she 
tried her best to stop from having a baby? A. No." 

Now, Mr. Offutt, what information did you have when you asked 
this question as to whether or not this lady tried her best to stop from 
having a baby prior to the trial? A. I had the information from the in- 
vestigation of the case and from my knowledge of the data in my file, 
plus investigators. « 

Q. Was there information about a request for prior abortion in 
these hospital records that we are to locate at the next recess? A. Yes. 

I had that information. 

Q. Didn't the doctor tell you and wasn't that what you were discus-' 
sing with the doctor, that she had wanted an abortion? A. That is cor- 
rect. 

Q. Isn't that the factual basis that you were using to ask this ques- 
tion? <A. That is right. 


710 MR. MAGEE: May I ask counsel a question: Counsel, would you 


look at metered page 696. I have a pencil mark beside this question 
but I don't think you are relying on it. I would like to clarify the record: 
"You knew that her husband was still living, didn't you? 
A. Yes, I did." 
MR. TROXELL: We are not relying on that. 
MR. MAGEE: Your Honor, at 937,938, 1078 and 1079 are bench 
conferences and no questions were asked. Do you really want us to go 


into that? It does not seem to support the charge, anyway. 

THE COURT: I don't see how it could. It is based on questions 
that were asked witnesses. 

MR. MAGEE: These were cited. I don't see. how they have any 
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bearing. There were no questions ever asked. With your Honor's in- 
dulgence, I will just drop it. I don't see any merit. 
THE COURT: I can't imagine any unless it is cited to prove some 
admission in that conference or some other statement made to support 
the charge. I will ask counsel, opposing counsel, to inform you what 
they rely upon. | 
711 MR. MAGEE: Metered pages 937, 938, 1078 and 1079. 
THE COURT: It is just about adjournment time. Counsel may take 
time and present that when we meet this afternoon at 2:00 o'clock. 
Is that about the end of your examination? | 
MR. MAGEE: That is, just about. I think I am entitled to ask 
him the gravamen of the charge in order to get the intent. 





(Whereupon, at 12:30 p.m., the trial recessed, to resume 
at 2:00 p.m., of the same day.) | 
712 AFTERNOON SESSION ** * 
THE COURT: Proceed. | 
MR. TROXELL: Counsel for the respondent has drawn to my atten- 
tion that an excerpt which I read into the record on Monday, which is on 





the proceedings of June 11, 1952, typed page number 796, 797, and 798, 
1334, 35 and 6; that those extracts do not appear in our bill of particulars 
for Count 1. Apparently it was another count that was disposed of. At 
this time I move the Court to delete that as a reference in my case-in- 
chief. | 

THE COURT: Motion sustained. ! 

MR. MAGEE: Mr. Offutt, will you resume the stand. 

Thereupon 

DORSEY K. OF FUTT 

resumed the stand, and, having been previously duly sworn, was ex- 
amined, and testified as follows: ! 

MR. MAGEE: Mr. Troxell, you didn't state something else on 
Count 3; commencing at 978. 

MR. TROXELL: Metered page numbers 937 and 938, and 939, 
and metered page numbers 1078 and 1079 and 1080 we withdraw from 
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Specification 3 because they relate to bench conferences. 


713 THE COURT: Very well. 


DIRECT EXAMINATION (Continued) 
BY MR. MAGEE: 

Q. Mr. Offutt, going back a moment to 260-W, metered page 348, 
you asked the witness this question: 

"Do you deny that you did withdraw and insert the catheter in 
yourself? A. I don't even remember a catheter being used." 

Did you have information that this woman had had a catheterization 
at or about the time you were asking her this question? A. Yes, I did. 

Q. I show you excerpts from the hospital records and call your 
attention to two entries dated January 18, 1952, January 19, 1952 and 
would you please tell the Court what they show? A. January 18, 1952, 
sterile vaginal done by Doctor Barr. 

January 21, 1952, moderate bleeding, bright red history and physi- 
cal review. Nov.m. and feces in the past 24 hours. Urination easily 
after initial catheterization. 

Q. Had you been told and had other information from other sources 
that this woman had had a catheterization of the vagina while she was in 
the hospital at that time? A. Yes. 


714 Q. Was that source one of the doctors at the hospital, too? A. 


That is right. 

Q. Mr. Offutt, we were discussing three questions prior to the 
noon recess which dealt with 1950, of efforts of the witness Ott to have 
an abortion performed upon her in 1950. 

I again call your attention to the three questions which have been 
cited in support of Charge 3. One is on metered page 620, and it reads 
this way: . 

"That she had tried to induce the doctors in the Naval Medi- 
cal Center, in 1950, to perform an abortion on her." 

The next question was: 

"Didn't you know"'-- And this is addressed to Christenson by 
you: 
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"Didn't you know that once before from what she had--didn't 
she tell you that once before she was to have a/baby and she tried 
her best to stop having the baby? A. No." | 
That appeared on metered page 695. And another question which 

you put, on metered page 619, of this general tenor: | 
715 "Q. Didn't you, Dr. Kilpatrick, discuss in connection with 
this incident of the tantrum, and what I just asked you about, didn't 
you discuss that and then say that the patient, from her history, 
had tried to get them to induce an abortion on her, in the Naval 
Medical Hospital?" | 
You asked those three questions of these witnesses, did you not? 
A. I did. 
Q. In the noon recess you testified that you had information upon 
which you based these questions, to the effect she had attempted to get 
the people at the Naval Medical Hospital to abort her in 1950; is that 


| 





‘correct? A. That is correct. | 
Q. Where did you get that information from? A. From the doc- 


tor and also from the records. ! 
Q. Ishow you an entry ‘under the clinical record of Mary E. Ott, 


marked 1-27-1950, in the Bethesda Naval Hospital ig that also known 
as the Naval Medical Center? A. Yes. 
Q. Would you kindly read to the Court what information you had 
concerning her efforts to have herself aborted by the authorities in the 
hospital at that time? A. "Clinical record, Bethesda Naval Hospital, 
716 Clinical record 1-37. March 9, 1950. The iene was interviewed ° 
this date, 9 March 1950. 
"This morning patient was informed by her doctors that 
She did not have a healthy condition, which would necessitate a 
therapeutic abortion. | 
"Shortly after this she developed a hysteria episode which 





caused the present emergency consultation. | 
"Noted three months pregnant and has not seen her husband 


since September 1949. | 
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"She experienced much anxiety over this situation and is 
very desirous of having her pregnancy terminated." 

Q. Mr. Offutt, did you also get other information from other 
persons which came into your office indicating an effort on the part of 
Mary Lee Ott to self-abort herself? A. I did, yes. 

Q. Ishow you a memorandum pencil-marked 6/1 at the top of it 
and ask whether you can identify that for us. A. Yes, I can. 

Q. What is that record, sir? A. That is a record of a telephone 
call from a woman who gave us the information contained in here. Do 
you want me to read it? 

717 Q. No. You did have this information at the time you asked these 
questions of these witnesses as well, is that correct? A. I did. 

MR. MAGEE: I would like to have this marked as Defendant's 
Exhibit No. 1, and I offer it in evidence at this time. 

(Defendant's Exhibit No. 1 was marked for identification. ) 

THE COURT: Who made that writing? 

THE WITNESS: My secretary made it. 

BY MR. MAGEE: 

Q. Did she do it under your supervision? A. That is right. 
Of course, this is not the entire of my records. 

Q. I understand that. I am referring to this as an example. 
A. That is correct. That is all I found in my files. 

Q. Asa matter of fact, didn't you turn the bulk of your files over 
to the new counsel for Doctor Peckham after the instance between you 
and Judge Holtzoff? A. Idid. I let him select what he wanted out of 

718 the file to handle the case. 

MR. TROXELL: YourHonor, it appears to be a sheet of paper with 
no date on it. This is all typed and there is a pencil date, 6-1. It doesn't 
show what year or when. 

BY MR. MAGEE: 

Q. What year was this memorandum made in? A. 1952; June 1. 

MR. TROXELL: I don't like to comment adversely, but it appears 
to be a piece of typed paper as far as I am concerned. 
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THE COURT: If the question here was, did she attempt an abor- 
tion, Iam sure counsel would agree it would be improper evidence; 
secondary; many objections to it. It is offered only in support of the re- 
spondent's contention that he did have some information and the Court 
will receive it for that purpose, and weigh its probative value on that, 
as to that. | 

(Defendant's Exhibit Number 1 was received in evidence. ) 
BY MR. MAGEE: | 

Q. Now, Mr. Offutt, you have testified earlier that you went to 
numerous prominent and leading members of the Bar and asked their 
advice, and you have testified as to that advice. Now, did you follow 

719 their advice thereafter in the Peckham trial after the instance at 
which the judge threatened you with jail? A. I did. | 

MR, TROXELL: That is a question of law. _ 

THE COURT: That will be one of the questions this Court will 
have to determine. 

BY MR. MAGEE: 

Q. I believe that the bulkof your practice before the Peckham case 
was not criminal; is that correct? A. That is correct. 

Q. Your experience is more in the civil field than it is in the crim- 
inal field? A. The bulk of my work is so-called negligence or tort 
field. | 

Q. You have been charged as follows: 

"On numerous occasions you made insolent, insulting and 


offensive remarks to the Court and were guilty of gross dis- 








courtesy to the Court." | 
I specifically ask you whether anything you did which has been 
read into the record and upon which the prosecution here relies you 
meant to be insolent to the judge. A. No, sir, I did not. 
720 Q. Did you mean any of that conduct or any of your words to be 
insulting to the judge? A. Absolutely not. | 
Q. Did you mean any of your remarks to be lanai to the Court? 


A. Notat all. 
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Q. Did you mean and intend any of your remarks, conduct or words ” 
to be of gross discourtesy to the Court? A. No, indeed. 

Q. What was your intent and motive in doing the things that you 
have done which is now described in the evidence before his Honor in 
this case? A. I intended to do that which I felt I was required to do 
as a lawyer and my obligation as an advocate for this defendant and my ‘ 
duty to the Court to interpose the objections in accordance with the ad- 
vice I relied upon by these attorneys, according to the law as I under- 
stood it; to attempt to protect the interest of this client at all times 
and to endeavor to give the Court--and from time to time to correct 
what I thought were the errors by bringing it to the Court's attention. 

MR. TROXELL: I submit they are questions of law. 

THE COURT: Yes. . 

MR. MAGEE: This is the gravamen of the charge, and he is 

721 entitled to state it. 
BY MR. MAGEE: 

Q. Do you recall any time when by the tone or inflection of your 
voice or the manner of your behavior it could be construed by you to be 
insulting, offensive, or contumacious use to the Court? A. Not at all. 

Q. In any of the conduct or any of the spoken words which are re- 
flected in this record and attributable to you, Mr. Offutt, did you intend 
to obstruct the administration of justice? A. No, indeed. 

Q. Did you intend to violate any binding ruling of the trial court 
when you did what you did in this case? A. Not at all. 

Q. Charge Number 3 against you, Mr. Offutt, reads: 

"On several occasions you asked of witnesses questions that 

were highly prejudicial to the witness and for which there was no 

foundation. " 

Do you know of any question, particularly those that we have dis- 
cussed under 3, that you asked without foundation? A. No. 

Q. In your opinion as a trial attorney, do you think and have come 

722 to the conclusion that the information which you had concerning 


Mary Lee Ott was a sufficient basis for you to ask the questions which 
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have been enumerated under this charge? A. May I have the beginning 
of that question? | 

Q. Isay, in your opinion as a trial attorney, do you feel that you 
had sufficient information to justify you in asking the! questions which 
are submitted in support of this charge when you made them during the 
> Peckham trial. <A. I certainly do. 

Q. Did you ask any of these questions, sir, with any wrongful in- 
tent; that is, an intent to either just prejudice the witness or besmirch 
the character of the witness who was on the stand? A. No, indeed. 

Q. Did you ask these questions in good faith and honestly believing 
in your right in asking them at the time you did, sir? A. I certainly 
did. | 
; Q. Particularly when you asked the question about the arrest of 

Mary Lee Ott, did you honestly have in mind the belief that she might 
have been in factbeen arrested? | 
MR. TROXELL: We have been over this. He went over this when 





he went over the pages. I think it is repetitious. 
723 MR. MAGEE: I wanted a specific denial in the record for Your 
Honor. | 
THE COURT: Very well. You may answer. | 
THE WITNESS: I think it was in the negative. | 
BY MR. MAGEE: | 
Q. I asked you whether you believed at the time she had been ar- 
rested, is what I was asking you, from the information you had. A. 
From the information I had, I believed it, absolutely. 
MR. MAGEE: Your witness. 
CROSS EXAMINATION. | 
BY MR. TROXELL: | 
Q. You understand the rule in this jurisdiction and all jurisdictions 
you may impeach a witness by a record of convictions? A. Iam not 
so sure that is the ironclad rule. I know that is one of the ways you can 
do it. | 
Q. When were you admitted to the bar? A. In 1932. I believe 
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it was May. " 
Q. You have been practicing ever since? A. Yes; continuously. 
Q. About how many cases have you tried since 1932? A. If you 
724 want to know the exact number, it is hard to say. 
Q. Approximately--a thousand, two thousand? A. All the time? 
I have been as active as any trial lawyer in number. I would say it runs ‘ 
about one hundred or two hundred a year. More than that go through my ‘ 
office, however. 
Q. So that would mean some three thousand cases, perhaps ? 
A. I would say it would run close to that; all types of cases. 
Q. You have tried criminal cases? A. Oh, yes; when I started. 
Q. You tried criminal cases in the last ten years? A. A few; 
very few. « 
Q. But have tried some? A. I could count them on my hand. 
Q. Now, I should like to ask you whether or not in your view, 
a judge has a duty to protect a witness who is on the stand. A. Under 
some conditions I would say so. 
Q. Must the witness ask the judge to protect the witness before the 
judge acts? A. I wouldn't say that necessarily occurs. 
725 Q. Does the Court have a right to examine witnesses? A. AS 
long as the Court does not invade the area of counsel and unduly interrupt 
and upset the orderly procedure. 
Q. Asa matter of fact, it is within the Court's discretion to deter- 
mine how much he shall examine witnesses, is it not? A. I think that 
is so. But I believe the Court should restrain from doing so, do it very 
carefully. 
Q. Does the Court have a right to exclude testimony even though 
counsel has not objected? A. The Court has complete control of the 
trial. The answer to that is yes. 
Q. What rules, if any, restrict a Court as to posture on the bench? 


A. I beg pardon? 
Q. What rules, if any, restrict a Court as to the Court's posture 


on the bench? A. I would say there is no precise rule. But I think 
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the Court would be required to observe the proper decorum for a judge. 
Q. Is there any rule a Court may not shift his pos ition in the 
chair at the bench? A. I would say no. Such as this here, I would say 
726 that is an ideal and good example. ! 
Q. May the Court gesture? A. As long as he doesn't interfere 
with the trial or indicate anything that would prejudice the parties. 
Q. May the Court shift his position in the chair? 
MR. MAGEE: He has already answered that. | 


BY MR, TROXELL: 





Q. At metered page 423 of the record you reminded Judge Holtzoff 


that the Court had screamed yesterday. If the Court screams at you, 





when is the proper time to record your objection? A. Whenisa 
proper time? | 
Q. Yes. A. Well, I would say at the time, or immediately after. 
Q. Is it proper to wait to the following day and remind the Court 
that he screamed at you yesterday? A. If he didn't do it at the time, 
I think it should be called to the Court's attention as soon as possible, 
depending upon the conditions. 
Q. What about the following day? Should you say it to the Court? 
A. If it had not been called to his attention. It depends upon the cir- 
cumstances. I don't quite understand. Stating it as on do, it isn't fair. 
Q. At the top of page 423: 
"MR. OFFUTT: I don't mean it as discdurtesy. Judge Stephens 
said we should put these things in the record as they happen, and I 


727 


saw Your Honor did it yesterday, you screamed so and you jumped 

forward and I thought you had said something. '" 
A. May I have the occasion when it happened? ! 

Q. The witness Hodges was on the stand. AJ Will you tell me 
what happened at that time so I will be able to orient myself? 

Q. In the middle of the page: 

"MR. OFFUTT: If Your Honor please, ! object to Your 
Honor raising your hand and leaning forward and looking at the 
District Attorney before he makes an objection. 
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"THE COURT: Mr. Offutt, will counsel come to the bench? > 
(Thereupon, counsel approached the bench. ) 
"THE COURT: Mr. Offutt, if you continue your insolent 
remarks, I am warning you now, at the end of this trial I will 


commit you to jail for contempt of court. 


"MR. OFFUTT: Didn't Your Honor do that? ‘ 

728 "THE COURT: You have no right to address questions to the i 
Court. Out of kindness to you, Iam warning you if you persist in 

; 


your unethical and discourteous conduct, I shall send you to jail 

at the end of this trial. I shall not fine you. I shall send you to 

jail. 

"MR. OFFUTT: I don't mean it as adiscourtesy. Judge 

Stephens said we should put these things in the record as they < 

happen, and I saw Your Honor did it yesterday, you screamed so 

and you jumped forward and I thought you had said something. 
"THE COURT: Go back to counsel table; I have given you 

my warning." 

Do you consider it proper at a bench conference to remind the 
Court that the Court shouldn't lean forward and scream at you yesterday? 
A. I think that was proper under those circumstances; yes. I was try- | 
ing to comply with what I understood the ruling was of the Court of Ap- 
peals and relying on the advice I had been given. 

Q. To record your objection at the time of the occurrence; is 
that correct? A. That is right. 

Q. In the record you reminded the Court two or three times that 


729 the Court had previously used the word "stupid" in characterizing 


it, referring to one instance where the Court used the word, "stupid." 
Let’s assume it was not proper for the Court to use that word. I will 
assume that for the purpose of this question. Was it proper for you to 
repetitively remind the Court of the fact that the Court had used the 
word? A. I don't quite understand the question you are giving me now. 


Do I think the instance occurred and the colloquy which is shown in the 
record, do I think that is proper? 
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Q. Was it proper for you to on different occasions remind the 
Court that that occasion in the past that the Court had used the word 
"stupid"? A. I am not sure what you are talking about. 

! Q. You can't answer the question? A. I would like for you to 
> give me the specific instance. I think each time the Court did it it was 
. my duty to call it to the Court's attention. 
? Q. Iam not talking about that. I am talking about occasions when 

days after the Court had made this statement you reminded the Court 
hk that the Court had used the word, "stupid''". For example, you said 
"The other day you said I was stupid."' You did that two or three times. 
730 MR. MAGEE: The record shows that was used only twice. 
~ MR, TROXELL: Well, limit to twice. ! 
. BY MR. TROXELL: | 
Q. Do you think it proper to refer the Court to a time in the past 
4 when the Court used that word? A. At the time, if I am correct, the 
one you are referring to, I do, at that time, because of this: The Court 
| had used the word "stupid." I did not catch it at the time. 
° You can't duplicate the circumstances. This court room was jammed. 





People were standing in the court room. There wasia little commotion 
in there. The judge would jump quick and all these things happened quick- 
” ly. Not a big, commodious courtroom like this; and people were trying 
to get in line; every seat taken; and some people standing in the court 
room. | 
The Judge at the time this occurred, the exchange, I would hardly 
, complete my word when he would be right on the edge of the seat yelling 
! again. And he calledme stupid. I didn't get it. ! 
, Afterward, Miss Maskey--she takes down notes also--called my 
attention to the fact that the judge had previously called me stupid. It 
was at a point where I couldn't stand up and interrupt, and I waited when 
a time came when I could call it to the Court's attention. And I moved 
731 for a mistrial. I think it was correct under those circumstances, 
and that was in line with the law as I understand it, Py the Court of - 


Appeals, and also the advice I was given. 
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Q. How does that account for the second time that you reminded 
him he had used the word "stupid"? A. I wish you would point out 
the specific time. Could I add one further response: I felt at that 
time that I thought it was my duty to the Court--maybe the Court had 
said that and didn't realize its effect. Sometimes that could happen. 
So I was calling it to the Court's attention to give the Court an oppor- 
tunity to correct it so there would be no harm done. That was the time 
I thought it should be done. 

Q. Iwill read you from page 637, metered number. This is the 
statement: 

"MR. OFFUTT: I assure you I am not difficult. 

"THE COURT: Yes, you are. 

"MR. OFFUTT: I resent that. You don't tell me in what 
respect--I will do what you tell me to--you even accused me, you 
said that I couldn't be so stupid. A lawyer at the Bar should not be 
permitted to practice if he doesn't--" 

A. Would you mind reading just a little ahead of that? I don't remember 
just what preceded that. 
732 "MR. OFFUTT: It is very difficult to try this case. 

“THE COURT: What is your motion? It is very difficult for 
the Court, also. 

"MR. OFFUTT: I assure you I am not difficult. 

"THE COURT: Yes, you are. 

"MR. OFFUTT: I resent that. You don't tell me in what 
respect -- I will do. what you tell me to -- you even accused me, 
you said that I couldn't be so stupid. A lawyer at the Bar should 
not be permitted to practice if he doesn't --" 

A. Wasn't there something I asked the Court just before that? 

Q. Iam asking you a question. Is this the proper way to speak 
to Court. 

MR. MAGEE: This is a long record. I think he ought to tie it 
down to what he was doing at the bench when he made it. I suggest the 
witness be permitted. He says he doesn't understand the question. 
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THE COURT: I don't wish to direct counsel how he should ask his 
questions. If he wishes to drop it, he may, and if you wish to connect 





it up with some other part of the record, you may do iit. 
BY MR. TROXELL: | 

733 Q. Is it the usual practice in trying lawsuits to say to the Court 
in open court that the Court has acted unfairly in examining witnesses ? 
A. My usual practice. | 

Q. Yes. A. No, indeed. I have never had such a thing as this 
ever happen before, since I have heen trying cases here; not even from 


this judge. I was amazed at it. 


Q. Do you consider such comments to be proper? A. If it oc- 


curs, yes. I think it is proper to make the objection, 
Q. Is it your usual practice in trying lawsuits to remind the Court 
of prior comments? A. My usual practice? | 
Q. Yes. A. I don't quite understand the question. 
Q. Is it your practice, your usual practice, in trying lawsuits in 
an argumentative way refer to prior decisions of the court in the same 


proceeding ? 


MR. MAGEE: [object. There is no premise.| What is the argu- 
ment? | 
THE COURT: Objection overruled. He is just asking: As to his 
general practice. | 
THE WITNESS: Of course not. 
734 BY MR. TROXELL: 


Q. You consider such as that to be proper? A. As a general 


rule? No. | 
Q. Is it your usual practice in trying lawsuits to make the state- 

ment in open court the action against your client has ‘been brought in 

bad faith? A. To make the practice? | 
Q. Yes. A. I have never made the practice. I don't know of 


anybody ever doing it. I wouldn't approve it. 


Q. How was the proper way to raise a point that a prosecution 
has been brought in bad faith? A. If you want my opinion abazt it, I 
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have seen it done several ways. One specific occasion I can refer to, 
and it went to the Court of Appeals, which was mentioned in the open- 
ing statement. The situation was almost identical to the one that we are 


now inquiring about, and it was after the questions stated. 

Q. Wouldn't it be better for a motion to dismiss? A. I think 
that would be a matter of opinion. There is some question in my mind 
whether you can do it. I think it would be a matter of defense. 

Q. Is it your usual practice in trying lawsuits to say to the judge 
in open court that the court has jumped from 


735 A. If that happened under the authorities as I understand it, and that 


is why I discussed it with these various lawyers, I am convinced that is 
the only way you can put it in the record. There is no other way I know 
of in which you could do it. 

Q. Is it your usual practice in trying lawsuits in the District of 
Columbia to argue with the Court in open court regarding the right of the 
Court to examine witnesses? A. I think just to examine witnesses, no. 
I never argue with the Court. I don't think it is a practice. It is not my 
usual practice. Because I never argue with the Court just because they 
examine a witness. 

Q. When was it you sought the advice of these various attorneys 
whom you solicited, when was the date? A. Onseveral dates. For 
three days or four days this was going on and it became worse as time 
went on. I did not make any objections to it at first because there was 
some question in my mind as to whether it was the thing that really af- 
fected the case. So then there came a time when it became so bad that 
I had to make a decision about it. I talked with some lawyers about it. 

Q. Iam asking you when. A. Iam just going to tell you when. 

Q. Just tell me when. A. I can't fix the precise day on which 


736 I talked with each lawyer. 


Q. When was it you talked to the first lawyer? A. Before the 
judge threatened to send me to jail. I would say the day before. 
Q. Was that the fourth or fifth day of the trial? A. Would you 





489 | 
tell me the chronological day that the judge threatened me to send me 
to jail? It was the day before, I think. | 

Q. Was it the fourth or fifth day of the trial? |A. I don't know. 
I think that is about right. That has been four years ago. 

Q. About the fourth or fifth day of the trial you sought advice of 
rs the attorneys? A. No. I believe even before that. I believe even the 
? day before that. 

Q. On the third or fourth day? A. I would say the trial started 
on the 27th of May. If you will tell me the day that happened, and if you 
want the precise day I can tell you. Was that on the fifth day or fourth 











day ? | 
Q. Yes. On direct you testified it was around June 4, 1952; is 
y that correct? A. It is around there sometime. | 
737 Q. You testified on direct that after June 4, due to an instance on 


June 4, 1952, you then sought the advice of counsel.| A. I didn't mean 
to precisely fix it on a certain day. I was trying to approximate it. 

Q. Was it after June 4, 1952, the approximate date? A. Can 
you tell me when the Bar outing was? Was that the second? 

Q. June 4, 1952, I believe was on a Wednesday. A. That helps 
me. If June 4 was on a Wednesday it was at the Bar outing I talked to 
someone about it. Having in mind the instance the day it happened I 
talked with several people about it, the day he threatened to send me to 
jail. : 

Q. Yes, sir. On direct you testified it was June 4, 1952; it was 
‘ after an instance on June 4, 1952 when you sought the advice of counsel. 

A. I think that was about right; sometime around then. 





. Q. You didn't have the benefit of the advice of:counsel prior to 

that time? A. Prior to the 4th? | 
Q. Yes. A. Sure. On the 4th is the day that I thought the in- 

stance occurred. Iam not certain. You let me look at the record. 


738 You are asking me to give you a precise date? 


> Q. Mr. Offutt, Iam merely reminding you of your testimony 
yesterday. Was your testimony correct about the date, June 4? 
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A. My best recollection of it is that is right. 

Q. Prior to that time you did not act with benefit of counsel? 

A. That was the day when I first saw people with respect to what hap- 
pened in court. I did see somebody before that time; that is right. I 
talked about this case. 

Q. Was the advice of these attorneys for you to make a record 
such as that suggested in the case of Bilecci and Lewis? A. I had 
read the cases myself. I knew of the opinions before I tried this case. 

Q. What was the advice of these attorneys; to make a record as in 


the Bilecci and Lewis case? A. They went farther than that. They told 


me just how to make the record and referred to those cases; that is 
right. 

Q. Counsel in entering a stipulation indicating the making of the 
record concerned the Bilecci and Lewis standard. 

MR. MAGEE: I don't know of any stipulation I entered into. 


739 MR. TROXELL: Mr. Ehrlich and Mr. McKenzie were standing 


right here. 

MR. MAGEE: I offered to prove by these attorneys that they ad- 
vised Mr. Offutt that he had to make the objections at the time the in- 
stance occurred, at the bench previously and if the Court did not permit 
him to make it at the bench he had to make it in open court, and advised 
him it was the duty to do so. 

MR. TROXELL: Is that not the test set forth in the Bilecci and 
Lewis case? 

THE WITNESS: That is right; and also to put it in the record. 

I don’t understand it narrows it down to putting it at the precise time it 
occurs. 

MR. MAGEE: We will have to reconsider our stipulation. I think 
that was the stipulation. 

MR. MAGEE: That was the testimony of those witnesses. 

BY MR. TROXELL: 
Q. What is the normal way of impeaching a witness in terms of 


convictions ? How do you ask the question? A. In terms of convictions ? 
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Q. Let me ask you the question this way: Isn't this the proper form 





to put such a question: | 


740 ‘You, John Doe, if you are the same J obn Doe who on a 


certain date was convicted of the offense of housebreaking in the 
District of Columbia"'-- 
Is that not the proper form of such a question? A. think that is correct. 
Q. The statute which permits the asking of that question doesnot 
pertain to arrests, does it? A. Arrests? | 
Q. Yes. | 
MR. MAGEE: It is completely irrelevant. The rule of impeach- 
ment is not involved in this case under convictions. ‘This question is, 


when he asked whether the woman was arrested a foundation for it; 





not how you impeach a witness for conviction of crime. 
THE COURT: A foundation in fact and a foundation in law and 
conclusions. | 
MR. MAGEE: We all know how to impeach a witness who has been 








convicted of a crime. 
THE COURT: I take it the point counsel for the prosecution here 
is making is that it is improper to ask the witness if) he was ever ar- 
rested for anything. | 
MR. MAGEE: That wasn't the ruling. This court ruled in the 
Peckham case that the witness could be asked, "Were you arrested in 





connection with this case?''". They ruled it was proper. 


741 MR. TROXELL: The Court asked the question itself after the 


damage was done by the question, "When were you arrested in the case ?". 
THE COURT: So far as this Court is concerned, I would say to 

ask a witness if he was ever arrested would be improper at any time. 
MR. MAGEE: That is a different question. This question here 

was directed, and the evidence shows, here was a woman who was in 

a hospital; she has been guilty of a crime; she was taken by the police 

to headquarters. If she had been arrested and released the jury should 

know it. They released her for what purpose ? 
THE COURT: What I said applied to the statement for purposes 





: 
| ° 
' 








742 MR. TROXELL: My only question in proffering the question is 
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of impeachment; in this day of traffic regulations I don't know anybody , 


who can't be impeached if arrest impeaches a witness. There are other 
reasons why the question of arrest is not sufficient. I think that is so 
well settled in all jurisdictions and general law that it would be improper 
to ask the question for the purpose of impeaching. 

Now, if there were some other facts that warranted the question ‘ 
that would have to be shown. I am not deciding anything in this case. 
Iam making my statement at this time to avoid waste of time in arguing 
what the law is regarding the impeachment question of arrest. 





to show no legal foundation. May I ask the question or should I withdraw 
it? 

THE COURT: I think you have covered it. If the witness has any- 
thing further he wishes to say as to why he asked that question -- 

THE WITNESS: I have in mind what Mr. Troxell has in mind, to 
show that the witness had been convicted of anything, not using the form 
that he has. I had in mind the question to lead to testimony which would 
show interest of the witness and affect the witness' credibility. My knowl- 
edge of these cases-- 

MR. TROXELL: May I interrupt the witness. He is talking about 
the point I am forbidden to ask the question about. The question of credi- 
bility is determined in connection with questions in connection with con- 
victions. Those questions go to credibility. The statute clearly limits 
the question to actual conviction and certain cases are decided-- may not 
even be asked if an appeal is pending from conviction. 

THE COURT: I was hearing the witness' answer patiently when he 


injects in his answer "credibility". Then that can not be justified. As 4 
to the rest of his statement he may proceed. 
743 MR. MAGEE: Is he making the statement and the Court accepting ‘ 
it to the effect that the only way you can impeach the credibility of a wit- 
ness is through a criminal conviction? I certainly don't understand that 
to be the law. Neither did the trial judge. 

THE COURT: You state a different problem. There are many 





| 
| 
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ways in which credibility can be impeached. But it is generally con- 
sidered in trial practice improper for the purposes of impeachment to 
ask the witness, 'Were you arrested at any time or for any reason?" 
Then, 'What became of it,'' and, "Were you convicted?". The rule of 
law is so well fixed, the trial judges generally will say, if the question 
is asked, and there is objection, "Objection sustained." 

MR. MAGEE: I agree with Your Honor. This question is directed 
to an arrest in this case to show whether the woman was put under arrest. 
THE COURT: I should give the witness a chance to finish his state- 
ment. I want him to understand I am not conceding that it was proper to 
ask it to impeach the credibility of the witness. | 
THE WITNESS: I mean to attack the credibility. Without using 
that word may I continue ? | 
THE COURT: Yes. | 
744 THE WITNESS: It had been intended to follow up to show that she 
had been placed in custody and taken to headquarters. The information 
was that she was held there until she made some kind of a statement. 
That to my mind, from my understanding of it, was such as you could 
pursue that. The mere fact that she was apprehended or arrested and 
not charged with something later didn't follow, because it had been my 
experience, in case after case, in the years I have éxperienced and 
one I have heard that the witness will be taken into custody like that and 
then held until he made a statement, and then when they do, they don't 
always charge them. I call that arrest. | 
BY MR. TROXELL: | 
Q. What you are talking about is a policeman going to headquarters 
to give a statement? A. No; taken into custody, restrained. 
Q. Did you have any evidence at all that Mary Ott was arrested 
in this case? A. Restrained of her liberty; yes. | 
Q. She was asked to go to police headquarters to give a statement? 
A. And taken by officers who had her in custody at that time. I consider 
that custody, when you are restrained from your liberty, and without 





745 being given the freedom of going where you wish. They could say 
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"Meet me" or "Come to headquarters". Then I would say there would 


be a question. When they take her in a scout car and take her in cus- 
tody or carry, or escort her, let her try to leave, and then see what 
happens-- 

Q. Where did they take her from? A. That was not clear in my 
information. After all, this is over four years ago. 

Q. Did you not say on direct that she was at the hospital before 
she went to the police headquarters? A. That is right. 

Q. Was she not sick at that time? A. The record so states. 

I didn't see her. 

Q. Would you expect the police officers to tell her to walk to 
police headquarters? A. Did she go from the hospital? 

Q. Didn't you testify to that earlier? A. That was my informa- 
tion. I didn't say she went out while she was sick. 

Q. You know the date of the statement. You read it. A. I read 
it four years ago, after the witness had been examined, and saw it for 
the first time after she had been directly examined. 

746 Q. Asa matter of fact, the information you had was that the offi- 
cers took her to police headquarters to take the statement from her be- 
cause she had been in a hospital and they wanted to accommodate her? 
A. That was not in the information. I was about to give it to you when 
you interrupted me. The information I had was she had been arrested 
while she was in the hospital. The officers went right in the hospital. 
While she was unable to leave the hospital, what happened there I don't 
know, but there came a time when she could lea ve the hospital. At that 
time she was taken--whether she went home from the hospital or what 
happened then I don't know. She was then taken into custody, taken to 
the precinct or headquarters and a statement taken, and she was held 
there for some time. 

Q. You don't know whether she went home? A. I don't know. 

If I had the file; if I had all the records and information as fresh in my 
mind--all this file I allowed Mr. Ahern to take, all the things he wanted. 

Q. If she were under arrest at the hospital she wouldn't have gone 
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home? A. I wouldn't say that is not absolutely certain, no. 





Q. You know she was taken from some place to police headquar- 

ters, where she gave the police a statement about this case? <A. AS 
747 I have described it, that was my information. | 

Q. She wasn't kept in custody after that? A. | I wouldn't say. 
There was certainly a very close supervisory control over this witness. 
She was held--there is a question whether she was held pending good 
activity; I don't know. I might say this in answer to your question. 

My belief is that she was in custody with the threat of a charge 
over her at all times: During the trial. 

MR. TROXELL: He is speculating about this. 

MR. MAGEE: He is giving you his information. 

MR. TROXELL: He says he believes; he is not certain but he be- 
lieves. I didn't ask for such an answer. I asked for a certainty. 

THE COURT: What was your last question? 

MR. TROXELL: May the reporter read it? 

(Question read.) 

THE WITNESS: I can answer his question a little more precisely. 





In answer to your question, I can say that the facts have now disclosed 
through my information that she was in custody and taken to headquarters 
by the officers and I base that upon the testimony in the second trial, 
where Christenson accused Sullivan on the stand under oath that she 
748 was tricked and taken there and a statement signed by her while 
she was in custody. | 
BY MR. TROXELL: | 
Q. She was tricked? A. Accused them of trickery and not acting 
in good faith. That is the substance of what he testified to. 
Q. Was Mary Ott's name listed in the Pee nee in this case as 
a defendant ? 





MR. MAGEE: We will stipulate that she oi 
MR. TROXELL: May the witness answer? 
THE WITNESS: I don't think so You say was'she listed? 

BY MR. TROXELL: | 
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Q. Is there any question as to whether she was a defendant in 
the case? A. Mary Ott? 

Q. The Peckham case. A. Did you say defendant? 

Q. Yes. A. Mary Ott? 

Q. Yes. Was she a defendant in that case? 

THE COURT: A co-defendant. 

THE WITNESS: I don't think so. I would have to look at it. Can 


I see it? 


‘749 Q. You tried the case, did you not, as defense counsel? A. The 


conditions under which I tried that case -- after four years of this -- 
Your Honor, a lot of things have slipped my mind. I don't remember. 

THE COURT: It is conceded. Your counsel has conceded it. 

MR. MAGEE: She is not named as a defendant. I will stipulate 
she wasn't named as a defendant in the Peckham indictment. 

MR. TROXELL: I would like to know from this witness whether or 
not he knows. He says his recollection is she was not. 

THE WITNESS: That is what I thought he said. Maybe I am mis- 
taken. I would like to see it, if that is so. 

BY MR. TROXELL: 

Q. Do you know what a Levin tube is? A. No. I really don't. 

Q. It is a tube to be inserted-- 

MR. MAGEE: Just a moment. He is testifying now. He is not 
asking a question. He is asking what a Levin tube is. Now he is saying 
it is a tube inserted in -- 

MR. TROXELL: Counsel has not heard my whole question. 


750 THE COURT: I don't know what the purpose is in making that 


statement. 
MR. MAGEE: I suggest it be framed in the form of a question. 
THE COURT: Proceed. 
BY MR. TROXELL: 


Q. Is it not a tube which is inserted in the nose to drain the stomach 


of a patient? A. I couldn't answer that. I couldn't answer that. 
MR. TROXELL: No further questions. 








497 
7 REDIRECT EXAMINATION 
” BY MR. MAGEE: | 
Q. Mr. Offutt, you were asked about there being an ironclad rule 
| of impeaching a witness in criminal cases where a conviction is involved. 
Isn't it the practice in this jurisdiction as indicated by his Honor to im- 





peach witnesses on other bases other than mere fact)of conviction of 
° crime? A. Oh, yes. I have had them arrested and, just held as a 
witness. Make them put up a bond. | 

Q. As TI understood your recollection when you were discussing 
the fact when the judge characterized you as stupid, the reason for your 
objection and your calling it to the attention of the Court after the event 
had occurred was because you didn't actually hear it at the time; is that 








correct? A. Yes, sir. | 
751 Q. Your associate brought it to your attention and thereafter you 
brought it to the attention of the trial judge? A. That is correct. 

Q. With the request that he instruct the jury not to cons ider that 
to be prejudicial to Doctor Peckham; isn't that what you wanted him to 
do? A. That is correct. | 

Q. He did not do that? A. No. : 

Q. Thereafter, when the term, "stupid'’ was used again, later on 
in the discussions in this trial, the judge made the incorrect statement 
that the word "stupid" wasn't in his vocabulary after he had called you 
stupid once before; isn't that correct? <A. That is correct. 

Q. In so far as this arrest business is concerned, in addition 
to what you have already testified, I understood you to say on direct 


that you were told at the hospital that she had been arrested? A. That 








‘ 
is correct. 
| Q. By an attendant there? A. That is absolutely so. 
f Q. I think counsel said you made some statements in open court on 
752 the theory that you should have made them at the bench. You have 
already testified that you were many, many times denied the opportunity 
to come to the bench, did you not? A. Yes. | 
Q. The occasion for making the statement in open court, that was 
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the last resort, that was the only place left for you to make them? 
A. That is right. 

Q. In accordance with the opinions you had gotten from eminent 
counsel in the city? A. Yes. 

THE WITNESS: Your Honor, I want to ask one question of the 
Court. 

MR. TROXELL: No further questions. 

THE COURT: He is making a request of the Court. 

THE WITNESS: I would like to ask Mr. Troxell if he was referring 
to the Levin tube which I read from the notes about said Levin tube. If 


he was, I have a different answer. 

THE COURT: Do you care to ask him? 

MR. TROXELL: No further questions. 

MR. MAGEE: In view of the course in which the Charge 3 has 
turned, I would like to proffer two witnesses to the Court. It is my 


753 view, in view of the facts which have been developed under Charge 
3 that it might be helpful for Your Honor to have expert criminal evidence 
to the effect that on the factual situation which has now been developed 
in the evidence they would testify that each and every question which Mr. 
Offutt asked, which is the subject matter of Charge 3, in their opinion 
was properly asked and on proper foundation. I tender for that purpose 
Mr. Ehrlich and Mr. Sitnick, ofthis Bar. I have discussed it with both 
of them. 

MR. TROXELL: I object to this. I feel that particularly the ques- 
tion regarding "when you were arrested" is solely a question of law for 
the Court. I feel that the rest of it are questions of law. I don't believe 
in my experience I have ever yet observed a lawyer testifying as an ex- 
pert on the law before a qualified court. I submit the interpretation of 
the law to Your Honor. 

MR. MAGEE: Lawyers are called many, many times on questions 
of law in special fields of law. I was merely offering it and they would 
testify that question in their opinion as expert trial lawyers was proper. 
I offer them. 
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The witnesses are in the next courtroom, and are available; Mr. 
Joseph Sitnick and Mr. Myron Ehrlich. | 
THE COURT: I don't think we should take the time to go into it. 


754 We would be going into the field which I told counsel at the outset 


we hoped we could avoid. If we hear their testimony then government 

counsel would wish to call other attorneys who would testify that in 

their opinion--I say probably--would have a different opinion. That 

I would like to avoid. | 
I have heard the charge that that question was asked of the witness 

without foundation. I have heard the testimony of Mr. Offutt that he did 

not make it for the purpose of impeaching the witness’ credibility as you 





would impeach if you were asked about a conviction. He was asking it 
to develop her connection with the case. He used the word "arrest" 
in its broadest sense, restrained of your freedom for a time being. 

I will have to consider it and consider it in the light of the citation 
and what the record discloses at that time to determine the issue. 

MR. MAGEE: With that proffer the defendant rests. 

THE COURT: Very well. | 

MR. MAGEE: Before we take these rebuttal witnesses, I think I 
would like to have a proffer of proof. These witnesses have been under 





subpoena since the case started. I am convinced the evidence is testimony- 


in-chief, and not rebuttal. 


755 I would like for counsel to submit what he proposes in the way of 


offer of proof to the Court. | 

THE COURT: If counsel wish to make a statement-- 

MR. TROXELL: I will be glad to. These witnesses are persons 
who sat as jurors. Mr. Schwartz was a juror in the Peckham Case. 
Tam calling him to elicit testimony from him regarding what he ob- 
served in the conduct of this trial by the Court and by defense counsel 
Offutt. | 

I propose to elicit from him testimony regarding the source of 





provocation, of the events which occurred during this proceeding. 
I believe it is proper rebuttal because of some of the showings, 
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the tremendous showing, the voluminous showing made by the respon- 
dent. 








MR. MAGEE: Counsel has submitted to Your Honor the record. 
If they intended to vary that record, change other than the explanations 
that were coming in from the defendant to show that the provocation 
came from Mr. Offutt and not from the trial judge, I respectfully submit 
that is part of the charge and it should have been brought in in their 
case-in-chief. They had all fourteen jurors under subpoena. [If he 
wanted to produce evidence of tones of voice, of who provoked who, 
that is part of his case-in-chief. 

756 The general rule in that situation is very simply stated. I read 
it and there is no real exception. Corpus-- 

THE COURT: You needn't go into citations. I will rule on it as 
the witnesses are called and the questions are asked. I will have to de- 
termine it at that time. We will take a brief recess. 

(Short recess taken. ) 

THE COURT: Proceed. 

Thereupon 
MANNIE S. SCHWARTZ 
was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 
REBUTTAL 
DIRECT EXAMINATION 
BY MR. TROXELL: 
Q. Mr. Schwartz, keep your voice up. Your name, please. 
A. Mannie S. Schwartz. 
Q. Your last name is spelled S-c-h-w-a-r-t-z? A. Yes. 
Where do you live? A. 141 Mississippi Avenue Southeast. 
757 What is your occupation? A. Window trimmer. 
As such you are-- A. I am self-employed. 


2200 


Independent contractor? A. That is right. 
Q. Mr. Schwartz, did there come a time in 1952 when you had 
occasion to be called as a juror in this, the District Court? A. Yes. 
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Q. What was your month of service at the time you were called? 
A. Month of May. 

Q. What year? A. 1952, I believe. 

Q. In whose court did you mainly serve as a juror during the month 
of May 1952? A. I served in one court only, Judge Holtzoff's. 

Q. Did you have occasion to be selected as a juror in any given 
case during that month? A. In several. | 





Q. Had you served as a juror in the past? A. | Yes. 
758 Q. When had you served as juror prior to 1952? A. In Municipal 


Q. What year? A. About four or five years previous. 


Q. Had you sat as a juror in many cases? A. I served for a 
month. 


Q. About how many cases have you sat as a juror in? A. About 
a dozen. 


Q. Were you a member of the jury in the Peckham case, the Henry 
L. Peckham case? A. Yes, sir. 


Q. As a matter of fact, you were the foreman of that jury, were 
you not? A. Yes, sir. | 
Q. Do you recall who was the defense attorney in that case? 
A. Mr. Dorsey Offutt. 
Q. Is that the gentleman sitting here at eeaneet table? A. It is. 

Q. Who was the judge in that case? A. J udge Holtzoff. 
Q. Who was the prosecuting attorney in that case? A. Mr. Mc- 
Laughlin. | 
759 Q. Arthur J. McLaughlin? A. Yes. | 
Q. How long did that case last, do you recall? A. Approximately 





Q. It lasted into June of 1952; is that correct? A. Yes. 


Q. Did you have occasion to observe the conduct of that trial 
closely? A. Very closely. | 


Q. Did you observe the conduct of Dorsey Ottutt, this gentleman 
here, during that trial? A. Yes. 
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Q. Did you observe the conduct of Judge Holtzoff during that trial? 
A. Yes. 

Q. What, if anything, about the conduct of Dorsey Offutt in that 
trial impressed you? 

MR. MAGEE: Objected to, unless it is related to specific in- 
stances in connection with these charges. 

MR. TROXELL: The witness David Smith was permitted to testify 
generally. The Court ruled that his general testimony would relate only 
to those matters which were specifically raised by the Court in the case- 
in-chief. 

I think the same rule should apply to this witness. David Smith 

760 testified quite extensively and in general and the Court made that 
ruling. 

THE COURT: He may answer. 

MR. MAGEE: I again renew my motion that this type of testimony 
be excluded because it is clear now it is his case-in-chief. It should 
have been produced as part of their case. 

It would mean they could have five witnesses on crime. They 
could bring one and have this witness testify and hear the defense and 
bring in the other four in rebuttal. That is what is being done. 

These people were available. They could have been brought in. 
They should have had their testimony before we put on our testimony. 

This is obviously their case in chief. I think it is prejudicial to 
be permitted to come in at this time. We have not had a chance to 
meet it. It means we will have to reopen the case to bring in testimony 
to rebut it. It is new evidence that goes to the charges. If he is going 
to testify that the judge's conduct is more exemplary, that is a case- 
in-chief. 

THE COURT: The motion is overruled. The view of the Court 
is that the prosecuting counsel offered the record, or sections of the 


record and rested, and then the defense counsel offered evidence as to 
details of conduct, mannerisms, tone of voice and things of that kind. 
761 Now, this evidence, I assume, is being offered in rebuttal of that 
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evidence. It will be held strictly to rebuttal. | 
MR. MAGEE: I still submit it is their case- in-chief. I defer 
to Your Honor's ruling. | 
BY MR. TROXELL: | 
Q. What, if anything, unusual did you observe about the conduct of 
Dorsey K. Offutt during the trial of the Peckham case in May and June 
of 1952? A. A refusal on the part of Mr. Offutt to obey instructions 
from the judge. 7 
MR. MAGEE: May I object to that? That is purely a legal con- 
clusion. This party is not able to testify to things of that character. 
This Court has the rulings. This Court has the situations. Now for 
the witness to come in and say he disobeyed rulings of the Court--I 








don't think that is a proper way to rebut our evidence. 
THE COURT: The Court will reserve ruling on this particular 
point. The record will largely control that matter. But you may pro- 


ceed. 
BY MR. TROXELL: ; \ 
762 Q. Had you completed your answer? A. I think so. 
Q. What, if anything provoked this conduct? | 
MR. MAGEE: I object to that. There isn't any conduct described. 

Your Honor, we are talking about rulings. There is no foundation for 
any such question. I object to it. | 
MR. TROXELL: I believe the witness did so testify. I will ask 
the question. ! 
BY MR. TROXELL: 
Q. What, if anything, unusual did you observe in the conduct of Dor- 
sey K. Offutt? | 
MR. MAGEE: He has answered that. | 
THE COURT: Overruled. | 

THE WITNESS: Maybe I can clear this. [am not a lawyer. By 
court ruling--when Judge Holtzoff would tell Mr. Offutt to stop proceed- 





ing On a certain point; to stop asking certain questions he would come 


right back and continue to ask the same question. 
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MR. MAGEE: May it please the Court, that is res adjudicata and a 

Mr. Offutt has been acquitted on that. That was Charge 4; Charge 2 of 
this criminal contempt proceeding. Judge McLaughlin has acquitted 


him on the ground he has repeated questions. I move that answer be 


stricken. 
— 763 THE COURT: Overruled. You may proceed. 
BY MR. TROXELL: « 
Q. What further conduct did you observe, if any, on the part of 


Offutt? A. Constant motions by Mr. Offutt for mistrial. Constant ob- 
jection. To me it appeared to be delay. 

MR. MAGEE: I object to what it appeared to be. Let him describe 
what occurred. 

MR. TROXELL: [If we don't complete with this witness today he 
is going to be placed in jeopardy. I have taken him away from Leesburg, : 
in Virginia. I wish we could complete with him. 

THE COURT: Proceed; assuming that you are leading to other 
things. 

MR. TROXELL: Yes. 

MR. MAGEE: If that answer is completed I move to strike it be- a 
cause this business of constantly bringing motions to declare a mistrial, 
Mr. Offutt has also been acquitted on that. 

THE COURT: I will take note of all of those things in the considera- 
tion of the case. We do not have a jury here that could be prejudiced 
by some improper questions or answers. 

BY MR. TROXELL: 
764 Q. Do you recall what, if anything, Offutt said to the Court in open 

court in connection with these unusual circumstances ? 

MR. MAGEE: This record shows what he said. 

THE COURT: The record will control, of course. He may answer. 

| THE WITNESS: I can recall an objection being made by Mr. Offutt 

in a manner which Judge Holtzoff was addressing him. There were some 
fireworks there. Beyond that, I don't know of any specific objection. 


Q. Do you recall the frequency of such occasions? A. Yes. 
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Q. How frequently did they occur? A. They occurred every day 
for fifteen days that I know of. Mr. Offutt would insist on pursuing cer- 
tain points and his Honor would continue to insist that he stop. 

Q. Are you able to say from what source the provocation of this 
conduct came ? 

MR. MAGEE: I object to that. 


THE COURT: He may answer, if he knows. 








THE WITNESS: Again, repetition of Mr. Offutt's questions; pursu- 
ing the same line of questions. | 
MR. MAGEE: For the same reason I have given your Honor, I 
move it be stricken. 
765 THE COURT: I will reser ve ruling on your objection. 
BY MR. TROXELL: | 
Q. What was the source of the provocation with reference to Off- 
utt's comments regarding the Court's conduct? | 
MR. MAGEE: I object to that question, Your Honor. 
THE COURT: He may answer. | 
THE WITNESS: I don't understand that. 
MR. TROXELL: I will rephrase it. 

BY MR. TROXELL: | 
Q. Did Offutt provoke the Court or did the Court provoke Offutt? 
A. I would say Mr. Offutt provoked the Court. | 

Q. Did he provoke the Court in a loud tone of voice or soft tone 
of voice? A. In a moderate tone of voice. To my knowledge he didn't 
raise his voice too much. 





Q. Do you recall whether the Court acted in response to this provo- 
cation that you referred to after the provocation ee A. Yes, I 
do. 


MR. MAGEE: That is certainly a leading question in this critical 

aspect of the case. I move it be stricken. 
766 THE COURT: Overruled. 

MR. TROXELL: Do you understand the question? 

THE WITNESS: Would you repeat it, please? | 
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MR. TROXELL: I will have to paraphrase it. 
BY MR. TROXELL: 
Q. The provocation that you referred to--from what source did it 


come ? Fe 

MR. MAGEE: I submit he has already answered it. I object to a 

it being answered a second time. 

THE COURT: He may answer. ; 

THE WITNESS: From Mr. Offutt. ' 

BY MR. TROXELL: A 

Q. Did you see anything about the conduct of the Court which you 1 

would consider was a sufficient provocation of Offutt's conduct? A. I A 
did not. 


MR. MAGEE: I object to this as calling for a legal opinion; ques- : 
tion of involving whether motions were well taken, whether objections 
were well taken, and things of that sort. 
I don’t think this witness, not being a lawyer experienced in these 
matters, is qualified to express that opinion. 
THE COURT: In view of the decision that this Court will have to 
767 make, the Court thought it might be helpful to the Court to have ; 
some testimony from a layman who was there and serving as a juror 
as to what the local color was, to use again that express, when these 
things occurred that are charged as contempt. 
We have listened patiently to your testimony as to what was done-- 
gesticulations, facial express ions, and tone of voice, and all of that. 
Iam allowing counsel to offer the testimony of this man who served 
as a juror, know what he has to say about those things, the facts that 
occurred, the circumstances under which those facts occurred. 
MR. MAGEE: On that point, in the first Peckham the Court of 
Appeais specifically ruled that it was the judge's conduct that created 
this situation. Therefore that issue has been adjudicated. 
THE COURT: Iam thoroughly familiar with that ruling and this 
case is here. I will not, as I said before, neither have the authority 


nor the inclination to pass judgment upon the conduct of an associate judge 
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of this court. But the other courts have pronounced judgment, as you 


Say. 
Now, this Court has to determine what the effect of that conduct 

was as justification or extenuation or mitigation of what the respondent 

here did. 


768 The Court would welcome the testimony of a juror as to what 





those facts and circumstances and conditions were. I will allow the 
record to show your objection to all of it. So we can proceed, and I 
will ask Mr. Troxell to go to those points that I have indicated, which 
I consider rebuttal. | 
BY MR. TROXELL: | 
Q. Do you consider Offutt's conduct during that trial to have been 
insolent with reference to the Court? | 
MR. MAGEE: That is purely a legal conclusi ion. Do you expect 
a lay witness to pass on that? 
THE COURT: You have asked it. 
MR. MAGEE: I had qualified lawyers. | 
THE COURT: I would like to have a layman's opinion as I have said. 
He may answer. | 
THE WITNESS: Insolent covers a wide field. Mr. Offutt was polite 
and at the same time disobeying instructions. 
BY MR. TROXELL: | 
Q. When you Say he was polite what do you méan? A. He would 
say "Yes, sir", very nicely, and proceeded to do as he wanted to do in 
the first place. | 
Q. Would you consider that conduct offens ive? A. The judge found 
it offensive, and objected to it. | 
769 MR. MAGEE: I move that answer be stricken. 
BY MR. TROXELL: 
Q. Did you consider it offensive? A. Yes. 





Q. Did you consider such activities, though as you say in a mild 
tone of voice, insulting to the Court? A. Yes, it was. 
Q. Did you observe any conduct upon the part!of the Court which 
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you considered to have provoked such activity on the part of Offutt. 
A. I did not. 


Q. Did you observe any conduct on the part of Arthur McLaughlin, 
the District Attorney, which you considered provocative in this respect? 
A. No, I did not. 

Q. Did you have occasion to observe where Offutt stood during the 
time he was questioning witnesses in that case? A. I had the oppor- 
tunity but don't recall any specific instance. 

Q. Do you recall whether he always stood at the same place? 

A. There were numerous excursions to the bench. I couldn't say he 
stood at one particular spot. 


770 Q. Did you ever observe him standing near the witness? A. Yes. 


Q. Did you ever observe him facing the jury when examining a 
witness? A. Yes. 


Q. Did that occur very often? A. It occurred throughout the 
trial. 

MR. TROXELL: I have no further questions. 

MR. MAGEE: For the record, I move that this line of questions 
be stricken, particularly about no insulting remark coming from the Court 
and no insulting remarks coming from the prosecutor. Two courts have 
ruled on that issue and said they did come from the prosecutor and the 
Court. And I say that issue is res adjudicata. 

THE COURT: Overruled. 

CROSS EXAMINATION 
BY MR. MAGEE: 

Q. Mr. Schwartz, I think you said that Mr. Offutt, saying "Yes, 
sir’, and "No, sir", or in answering the Court, used a polite tone of 
voice? A. He did. 


Q. I gather from it he didn't use any vile language or abusive 
771 language against the Court? A. No, he did not. 

Q. And you have stated that you considered that he was offensive, 
as you put it, insulting, because you base it on his disobeying instruc- 
tions given him by the Court. That is really what you mean by that, 
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& don't you? The Court would tell him to do something and you felt he didn't 
follow that out? A. The Court would tell him not to do that. 

Q. Either way you want to put it, either not todo something or 

do something, and he wouldn't follow that out? A. He would not follow 
the instructions. 

Q. You consider that to be -- A. Insulting te the judge. 

Q. And offensive; and that is what you meant when you told the 

* prosecutor that you considered the conduct offensive? A. Correct. 

Q. One of those examples you gave was, he was asking lines of 
questions which the Court told him he could ask, repeating questions; 
is that correct? A. That is correct. | 

Q. That is what you consider to be in evidence in support of your 

772 conclusion that he was both offensive and insulting; is that correct? 
A. Does that require a yes or no answer? 

Q. Can you answer it? A. Yes, I can answer it. 

Q. Isn't the answer in the affirmative? You considered that in mak- 
ing your conclusion-- A. My conclusion there was) the judge had asked 
Mr. Offutt not to pursue a certain question. To me, not being a lawyer, 
coming from a judge that would be tantamount to being an order. By 
disobeying that order I would find myself being disrespectful, would I 
not? 


a> 


vy F 


! Q. That is what you are telling his Honor here, the things you felt 
4 Mr. Offutt's conduct were offensive and insulting-- : A. Correct. 
Q. --because he didn't say anything offensive; you said, his lan- 
guage. A. The language was not offensive. | 
Q. His tone of voice was not offensive? A. No. 
Q. And he used courteous "Yes, sir'' and "No, sir", and you say 
he would do things the Court told him not to do? A. That is correct. 
173 Q. You don't know from a legal point of view who in a situation 
of that sort was right, whether the judge was right in his ruling in ex- 
cluding the question, or whether Mr. Offutt, as a matter of law, to 
ask it, do you? A. Ina legal sense, no, sir. Iam nota lawyer. 
Q. Pursuing it a little further, in the defense of the accused of 
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a crime, if an attorney feels he is right and he persists in his position 
and ultimately a higher court holds that the attorney is right and the 
judge was wrong, would that change your opinion a little as to whether 
or not Mr. Offutt was insulting and offensive? A. Change the opinion 
as to whether or not he conducted himself in a proper manner? 

Q. Based on his refusal to carry out these orders or his refusal 
not to ask certain questions, if the judge were held to be wrong, would 
you consider he was still insulting? 

MR. TROXELL: I object to that. This witness has no control of 
the conflict in the opinions of the -- 

THE COURT: This Court recognizes that this witness is not pro- 
nouncing a legal judgment. 

MR. MAGEE: All right. 

BY MR. MAGEE: 
Q. Now, Mr. Witness, did you hear the Court tell Mr. Offutt, 


774 "You can't be so stupid as all of that."? A. I don't recall. 


Q. If the Court had said that to Mr. Offutt in the course of a 
legal argument, "Mr. Offutt, you can't be as stupid as all that", do you 
think that would be an insulting remark coming from the judge? A. 
That remark made in answer to what? 

Q. Iam asking you if such a remark were made. A. Not neces- 
sarily, no. It would depend upon the circumstances of the proceeding. 

Q. Assume a person called you stupid and you felt you had not 
provoked it. A. If I thought I had not provoked it. If I had deliberately 
done it; that is different. 


Q. You felt you had a right to make a statement and somebody said, 


"Tf you don't take your seat I am going to have the Marshal put you in 
your seat'-- A. I recall that instance. That led me to where I say he 
absolutely refused to obey the judge. The judge had asked Mr. Offutt, 
or told Mr. Offutt several times not to continue as he was. After a 
period of prolonged argument, it was then that the judge threatened to 
have Mr. Offutt pulled back by the Marshal. 

Q. You heard that asa juror? A. I heard that quite well. 
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Q. He did that on several occasions? A. I recall him doing it 


Q. Let's talk about the prosecutor. You said the prosecutor never 
said anything disrespectful to Mr. Offutt during this Lanai McLaughlin? 
A. Not that I recall hearing. | 

Q. Suppose I told you you were standing ina datas position be- 





cause they had threatened to punch you in the nose and it wasn't true; 
do you think that was offensive? A. If they tineateted to punch me in 
the nose that would be insulting. 

Q. It would be insulting? A. If made to me and I heard it. 

Q. You remember when Mr. McLaughlin was standing up, looking 
out of his side with his back to Mr. Offutt and he made that very state- 
ment to him; think back; standing this way. Mr. Offutt objected to the 
position of Mr. McLaughlin's position in the courtroom because he 
couldn't hear what he was saying; he had his back to him: He made the 
remark for the record, "the reason I am doing this is because Mr. 
Offutt threatened to punch me in the nose.""? A. Yes. I believe I do. 

776 Q. Assuming that he had never threatened to punch Mr. Offutt 
in the nose; wouldn't you consider that remark offensive? A. By Mr. 
McLaughlin? 

Q. Mr. Offutt had not threatened to punch Mr, McLaughlin in 
the nose and he made such a public statement in open court in front 
of the judge and in front of the jury, don't you think pat would be in- 
sulting to Mr. Offutt? A. Yes. 

Q. Did you ever see Mr. Offutt threaten a witness in this case? 
A. Did I ever see him threaten a witness? 

Q. Yes. A. No, I did not. 

Q. Generally, unless Mr. Offutt was showing|the witness a paper 
at the witness stand, didn't the judge require him to ask questions either 
from the counsel table or from the back of the court! room? A. Ire- 
call Mr. Offutt being asked to remove himself from the counsel table 

from time to time. | 
Q. Weren't practically all questions except wiece exhibits were 
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involved asked in that position, asked of the witness by counsel? A. 
I can't honestly recall. 
Q. What Iam driving at: When questions were asked and exhibits 


Begs were not being used by the witness and counsel, weren't the ques- 


tions asked from some distance away from the witness either at the coun- 
sel table or behind it, generally? A. Generally, yes. 

Q. Irrespective of who started this controversy, did a little ex- 
plosion come from the judge after they got in these fireworks, as you 


have described them? A. The judge was a little upset when he threatened 


to have Mr. Offutt brought back to his chair. 

Q. He was excited? A. Yes, he was. 

Q. He raised his voice when he told him he was going to have the 
Marshal put him in the chair? A. Excited people usually raise their 
voice. 

Q. Did you hear him when he told him he was going to have the 
marshal put a gag in his mouth? A. Yes. 

Q. He was excited? A. He was mad: before that. 

Q. That was an exhibit of his temper? A. He showed he had one; 
yes, indeed. 

Q. These fireworks, as you describe them, these flareups of tem- 
per of the judge, directing, gagging, and having the marshal put him 
in his seat--continued rather constantly throughout this trial, didn't they? 


778 A. No, they did not. 


Q. There were exchanges of this sort? A. There were exchanges, 
yes. 

Q. When the judge was excited and angry, did he sit real still 
and not move, -- he leaned forward? A. He leaned forward. 

Q. Shook his hand at times at Mr. Offutt, didn't he? A. I don't 
recall. 

Q. Do you recall him raising his hand? 

MR. TROXELL: May the witness complete his answer? 

THE WITNESS: I don't recall many times when that happened. 
I do recall one instance when Mr. Offutt did object to the judge pointing 





779 
to send you to jail.''? Did you hear that jail threat? | 


780 Thereupon | 
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his finger at him, said so specifically. That had come after a very 


heated exchange in which the judge had ruled that Mr. 


Offutt was out 


of order or whatever the case may legally be, and Mr. Offutt continued. 


BY MR. MAGEE: 


Q. After he made that ruling he did shake his ond at Mr. Offutt, 
didn't he? A. Yes. He pointed his finger at him and told him to sit 


down. 


Q. You saw it, didn't you? A. I was there. 


Q. Did you hear this threat of the judge at the bench: "I am going 


A. No, sir, I 


did not. I didn't hear very much of what went on at ie bench at any 


time and I was pretty close. 
Q. You didn't hear much of it? A. No. 


Q. I assume you heard some of it? A. On occasion I heard some 


word pass. 


Q. Your recollection is you didn't hear the jail threat. A. That 


threat I didn't hear. 


Q. I think, however, you said, notwithstanding this explosion that 
you have described, that Mr. Offutt still said politely, "Yes, sir", and 


"No, sir". 
MR. MAGEE: No further questions. 
MR. TROXELL: I have no further questions. 
(Witness left stand.) 


MR. TROXELL: The next witness is Mr. Russell. 


MR. MAGEE: Is this gentleman also a juror? 
MR. TROXELL: Yes. 





MR. MAGEE: I interpose an objection, for the same reason. 


THE COURT: Overruled, for the same reason. 


WILLIAM R. RUSSELL 


was called as a witness by and on behalf of the Government, and, being 
first duly sworn, was examined, and testified as follows: 


DIRECT EXAMINATION 
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BY MR. TROXELL: 

Q. Your name? A. William R. Russell. 

Q. Where do you live? A. I live in Chevy Chase, Maryland. 

Q. In 1952, where did you live? A. I lived in the District of 
Columbia. 

Q. And at that time what was your business? A. Real estate. 

Q. Where is your business office? A. 1022-20th Street, North- 
west. 

Q. Directing your attention to May and June, 1952, I ask if you 
served on a jury in the United States District Court, this court, during 
that period. A. I did. 

Q. And on the panel of which judge did you serve? A. Judge 
Holtzoff. 

781 Q. Did you serve from the first of May through the middle of June 
or past the middle of June? A. As I remember it, yes. 

Q. How many cases did you sit on as a juror during that period? 
A. Idon't remember, but I would say about four. 

Q. What was your last case? A. The case of Doctor Peckham. 

Q. That is the case of Henry Lincoln Peckham, Jr., charged 
with abortion? A. That is right. 

Q. Do you recall who was defense attorney for Doctor Peckham 
in that case? A. Yes. 

Q. Do you see that person here present today? A. Yes. 

Q. Is this the gentleman, right here at the end of counsel table? 


Q. Mr. Dorsey K. Offutt? A. Yes. 

Q. Do you recall who the judge was in that case? A. Yes; Judge 
Holtzoff. 

Q. Do you recall who the prosecuting attorney was? A. Yes, I 


782 Q. Who was that? A. Mr. McLaughlin. 
Q. Do you recall the duration of this trial? A. It was a little 


over two weeks. 





“~. he said? 
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Q. During the course of your service as a juror in the Peckham case, 
did you have occasion to observe the conduct of the attorney for Peckham? 
A. Yes, I did. | | 
Q. That was Mr. Offutt? A. Yes. | 
MR. MAGEE: May it be understood my objection runs to this type 
of testimony as not being specific and not related to the charges and the 
witness isn't qualified to express opinions? | 
THE COURT: The record will so show. 
BY MR. TROXELL: Rt 
Q. Had you had occasion to observe other attorneys try cases dur- 
ing that period of jury service? 





MR. MAGEE: Object as to how other attorneys try cases. 


THE COURT: He may answer. It goes to his qualifications. 
THE WITNESS: Yes. 
BY MR. TROXELL: 
783 Q. During the course of this trial, the Peckham Trial, which 
ran from late May into June of 1952, did you observe the conduct of 
Dorsey K. Offutt, the defense attorney in the case? A. Yes. 


Q. Did you observe anything unusual about his conduct? 
A. Tome, yes. | 





Q. What unusual did you observe about his conduct? A. I observed ; 
the main thing I observed was that he did not seem to be responsive to 
directions by the Court. | 

Q. Can you recall any examples of that, sir?) A. Yes. He failed 
to discontinue a line of questions. Several times he was asked to be quiet 
and he failed to be quiet. | 

Q. Did you observe any times when he made unusual references 
in his remarks to the Court itself? A. You mean oes things that 

Q. Yes. A. Yes. 

Q. What do you recall along that line? ; 

MR. MAGEE: I think this should be related to the charge. Cer- 
tainly in this field we ought to have it related to some charge. 
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784 THE COURT: All of this is related to the citations. If you can be 


more specific, do so. 
BY MR. TROXELL: 

Q. Do you recall any instances, unusual, by Offutt to the Court 
in the case? A. Yes. 

Q. Would you give those examples? A. I recall that he said, 
"Your Honor, I object to the way you are sitting in your chair." "Your 
Honor, I object to you shaking your finger at me."" "Your Honor, I 
object to you interrupting me."’ That is about all I recall. 

Q. Under the circumstances of the trial, did you consider that 
conduct to be insulting to the Court? A. I did. 

Q. Did you consider it to be offensive to the Court? A. I did. 

Q. Did you consider such conduct to be insolent? A. Well, I 
am not a judge of that adjective. But if I were a judge, I would 
Say yes. 

Q. Did you consider such remarks to be discourteous? A. Yes. 


785 Q. Was such conduct on the part of Offutt provoked by the Court's 


conduct? A. No. 

MR. MAGEE: That is objected toa That is specifically res adjudi- 
cata. 

THE COURT: He has answered. Objection overruled. 

' BY MR. TROXELL: 

Q. What was the cause of this activity upon the part of Offutt? 
A. I can't read his mind. I don't know why he did it. 

Q. Who caused it? A. He caused it himself. I mean, he origi- 
nated and did it. Why he did it I don't know. 

Q. Did the Court cause him to act that way? A. Not in my esti- 
mation. 


MR. TROXELL: I have no further questions. 
CROSS EXAMINATION 
BY MR. MAGEE: 
Q. Mr. Russell, I think you are basing your conclusion on the fact 
that you felt Mr. Offutt was discourteous, offensive, insulting, probably; 
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what was the other word? A. I don't recall. ! 
Q. Insolent. You had some problem with the word insolent--was 
because he had not followed what you considered to be a ruling, instruc- 

786 tion of the judge, and he would persist in asking some questions, 
for example, that the judge had told him to stop and that would bring about 
a controversy. Is that one of the grounds upon which you base your 
statement? A. That is one. | 

Q. And the other one, because he would fail to discontinue a line 
of questions when the Court ordered him to do it? A. I said that. 

Q. And because he didn't follow, as you would interpret these 
rulings of the judge, whatever they were, whether to do something or 
not to do something, or not to ask a certain type of question, you con- 
cluded that when he asked questions which you thought violated that ruling, 
or repeated it, that that was not in compliance with the Court's orders, 
and therefore insulted the Court; that would start these controversies ? 
A. That is one reason. | 

Q. And another line of conduct, whether Mr. Offutt was trying 
to make a motion and the judge told him, "Denied. Don't speak any 
further about it"--you felt he should have stopped talking and not say 
something further about it; that is another aspect of the case which you 
felt was discourteous to the judge; and therefore that was causing the 
judge to do what he did; correct? A. That is one reason. 

787 Q. Mr. Offutt didn't shout at the judge; his voice was kept rather 
moderate in whatever he did? A. I would say it was very little shouting 
by Mr. Offutt. However, I wouldn't say his tone of voice was respectful. 

Q. You say his tone was not respectful? A. That is right. 

Q. In what respect? A. Aggressive. | 

Q. You consider aggressiveness on the part of defense counsel, 
as you saw it exhibited by Mr. Offutt, is discourteous? A. I would say 
his tone of voice was discourteous. | 

Q. That is because he was aggressive? A. One reason, yes. 

Q. Asa result of these exchanges, whether they were over ques- 
tions, whether they were over motions, whether the judge was ordering 
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him back to the counsel table, the judge became quite provoked at Mr. 
Offutt? A. He did. 
Q. He became very angry? A. Once or twice. 
Q. He shouted at him and told him if he didn't take his seat he was 


788 going to have the marshal put him in his seat? A. Yes, he did. 


Q. And on other occasions he shook his finger at Mr. Offutt, didn't 
he, when he wouldn't comply with his ruling; you saw that? A. I saw 
him shake his finger at the attorney; yes. 

Q. On those occasions he was angry; that is, the judge was angry; 
irrespective of who caused it? A. He was irritated. 

Q. You understood him to be irritated? A. I knew he was irri- 
tated. 

Q. That irritation after early in the trial was rather constant 
throughout this case, based on what you said, --Mr. Offutt wasn't doing 
what you thought he should do when the judge told him not to do it, the 
judge became angry? A. It was not constant. It started out ina nor- 
mal way. The judge, as result of becoming irritated, and finally lost 
control. 

Q. And became quite angry, did he not? A. Yes, he did. 

Q. And you heard Mr. Offutt object to the judge interrupting par- 
ticularly his cross-examination of this witness Ott and Christenson, 
the Judge did stop him on many occasions? A. AsTI recall, he did. 


789 Q. And Mr. Offutt would object to it, saying, "I think I should 


be permitted to examine the witness"; isn't that correct? Those in- 
terruptions occurred? A. I think he used those words, yes. 

Q. In the middle of the cross examination of Doctor Kilpatrick, 
the same thing happened, didn't it, the judge took over his examination 
and told him to tell anything he wanted to about this case; do you remem- 
ber that? A. No, I don't remember that. 

Q. Mr. Offutt objected to that, didn't he? A. I don't recall. 

Q. Did he yell at the judge or did he speak in a normal tone of 
voice when he made those objections? A. On one occasion-- 


Q. On these occasions that I am talking about, do you recall whether 


ZC 
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his voice was normal? A. Who was he cross-examini 
Q. First he was cross-examining Ott and then Christenson and 

then Doctor Kilpatrick. A. Referring to those people, when Christen- 





son was on the stand one time I recall I was Boies i that he spoke to 
the judge over his shoulder. 

Q. Iam asking you about tone of voice. ! 

790 MR. TROXELL: I think the question was general. I would like 

to have the witness complete his answer. ! 


THE COURT: Had you completed your answer 


THE WITNESS: I think so. | 
MR. MAGEE: I move it be stricken. All I asked him was the tone 
of voice. It is not responsive to any question. | 
THE COURT: You needn't argue that now. 
MR. MAGEE: I move that answer be stricken and the witness in- 
structed to answer my previous question. | 
THE COURT: Overruled. He will be instructed to answer the 
pending question. Repeat the question. 
BY MR. MAGEE: | 
Q. Was the tone of his voice on those occas ions when he objected 

to the judge interrupting the cross-examination normal? A. As I Say, 
sometimes it was respectful and sometimes not. 
Q. Sometimes what? A. Sometimes respectful and sometimes 
not. 





Q. What do you mean by respectful? A. That is a common word. 
Q. Hedidn'tyell at the judge, didhe? A. Yes. I believe he did. 

Q. When did he yell at the judge? A. I was just about to say. 

791 The particular time I have reference to the judge said something 

to him and in response, over his shoulder, "And my client has some 
rights, Your Honor." | 
Q. He raised his voice? A. That was when the judge told him 
he was going to protect this witness Christenson. It was in reference 
to Christenson. | 


Q. Oppression? A. It was in connection with Christenson. 
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Q. Mr. Offutt raised his voice and said he felt his client had some 
rights and should be protected in the case, too? A. He did. 

Q. Did you hear the judge tell Mr. Offutt that he was stupid, "You 
can't be as stupid as all that."? A. I can't say that I remember those 
words. He may have said it. 

Q. You have a recollection that the judge some way said he was 
stupid? A. I don't recall anything like that, no. 

Q. ff such a thing was said, wouldn't you think that was a little 
provocation coming from the judge, if the judge called you -- A. Pro- 

792 vocation? 

MR. TROXELL: If the Court please, this is not a complete ques- 
tion. 

THE COURT: He is basing it upon the record. He may answer. 

THE WITNESS: I would say it depends upon what you mean as 
provocation to. Not a provocation in this respect. 

BY MR. MAGEE: 

Q. You think when a person calls you stupid it is not respectful. 
Suppose Mr. Offutt called the judge stupid? A. Disrespectful. 

Q. If the judge calls an attorney stupid that is not disrespectful? 
A. It is not a provocation to disrespect. 

Q. Iam asking you. A. It might be disrespectful to the attor- 
ney. 

Q. Suppose somebody said they were going to punch you in the 
nose; Would you consider that disrespectful? A. It depends who 
it comes from. 

Q. Suppose somebody erroneously charged you with threatening 
to punch you in the nose in a public place and that never occurred, would 
you think that was disrespectful to you? A. The word "disrespectful" 

793 might not fit there. It isn't respectful. 

Q. Didn't you hear the prosecutor say that to Mr. Offutt? A. 
Say what ? 

Q. "I am Standing this way with my back to Mr. Offutt because 
he threatened to punch me in the nose."" Surely you must remember 





921 | 

| 

that? A. Yes. It seems that I do remember something similar to 
that. | 
Q. That wasn't any provocation, was it? The prosecutor was 





being very gentlemanly in this case? A. Generally speaking, yes. 
Q. Let's talk about this instance; was that very gentlemanly? 
A. This instance you speak of is not gentlemanly. | 
Q. Did you hear Mr. Offutt ever threaten to punch the prosecutor 
in the nose in this case? A. No. | 
Q. When the prosecutor made that statement in your presence 
and in the presence of the Court, it was done only to annoy and irritate 
Mr. Offutt? A. I don't know. | 
MR. TROXELL: I object. 
794 MR. MAGEE: Why can't I ask him on that, who provoked who? 
THE COURT: You brought out what the facts were. Let's not go 
in state of mind or opinion as to effects. 
MR. MAGEE: If Your Honor doesn't want me to pursue it, I won't 
pursue it. I think he said he considered it un-respectful. 
THE WITNESS: What are you referring to? | 
BY MR. MAGEE: ! 
Q. The statement about the punch in the nose.| A. If it was said. 
I didn't say I recalled it very well. If it was said I don’t think it would 
be respectful. | 


| 





Q. Being untrue, it would be a provocative act? A. Provocative 
to what? | 
Q. Provocative to the person who you accuse wrongfully of having 
threatened. A. Provoking them to what? : 
Q. You used the term provocation. What do you consider provoca- 





tion? <A. It is not provocation to some things. It , provocation to 
others. 
Q. Would it be sort of needling the other person so they might do 
something in return? A. It might be. 
795 Q. Was there any other reason for it having 7 stated in this 
case? 





| 
| 
| 
| 
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MR. TROXELL: I think the witness has answered this line of 

questions. 
BY MR. MAGEE: 

Q. Did you hear the judge say he was going to have the marshal 
put a gag in Mr. Offutt's mouth? A. Yes. 

Q. Was he very angry when he said that? A. Very. 

Q. Did you hear the judge when he said he was going to have the 
marshal put him in his seat? A. Yes. 





Q. Was he very angry when he said that? A. Yes. 

Q. You knew he was angry on both of those occasions, did you not? 
A. It was obvious. 

MR. MAGEE: No further questions. 

{Witness left stand.) 

MR. TROXELL: I have in the witness room the following witnes- 
ses: 

Mr. Joseph J. Wares; Mr. Daniel Esron. 

796 I have these two remaining witnesses. I proffer their testimony 
to be the same as was received from the witness Schwartz and the witness 
Russell. 

I proffer them at this time for cross-examination, because their 
testimony would be cumulative and would merely bear out what the wit- 
nesses Russell and Schwartz have testified. 

MR. MAGEE: I will cross-examine. 

THE MAGEE: [If Your Honor is accepting his statement that it 
would be corroborative of the other witnesses, unless he will accept the 
cross-examination as well, they will admit substantially the same thing 
on cross-examination that the other witnesses have admitted, -- 

MR. TROXELL: I will concede that the cross-examination of my : Ss 
friend would have about the same effect on these witnesses as on Russell 
and Schwartz. 

THE COURT: I understood that was the proffer: The testimony 
brought out by examination and cross-examination would be about the 
same. 
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imony on the same 


jurors on the ground 


MR. MAGEE: I would move to strike that test 
basis and I move to strike the testimony of all these 
it is not to rebut and should have come in as their case-in-chief. 

THE COURT: Yes. That objection will be borne in mind when the 
Court considers it in the light of the decisions made by the Court of 
Appeals and the Supreme Court, and his examination of the citations 
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in support of the charges and as much of the rest of the record as is 
needed to explain testimony and statements in the citations. 


MR. TROXELL: With that, the case for the Court rests. 
* * * * * | o® 
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[Filed December 5, 1956] October 1, 1956. 


MR. MAGEE: May it please the Court, there has been some con- 
tention apparently coming from the prosecution that this is In Re 
Dorsey K. Offutt Case. 

I am going to ask this Honorable Court to judicially notice that 
the first appeal in this case from the original certificate of Judge 
Holtzoff which went to the Court of Appeals was designated No. 11466 
by that Court and was designated Dorsey K. Offutt Appellant vs. 
United States of America, to illustrate this is a criminal contempt 
case. 

When the case went to the Supreme Court of the United States it 
was there treated as Dorsey K. Offutt, Attorney Petitioner vs. United 
States of America, being No. 27, October Term 1954. 

When attorneys appointed by this Court persisted, when this 
came back for rehearing before Judge McLaughlin, in using an "In Re" 
caption, that matter was specifically called to the Court of Appeals’ 
attention and January 26, 1956, that Court entered an order making the 
United States of America the Appellee again in this case as it had done 
before. 

I ask your Honor to judicially notice the Court of Appeals order 
of January 26, 1956 which I hand up to the Court and ask to be made a 
part of the record. And when the Opinion of the Court of Appeals in the 
last case which I have just handed up to your Honor being No. 12, 751 
and 12750, the opinion of the Court of Appeals designates the case as 


Dorsey K. Offutt, Appellant, vs. United States of America thereby, 


I think, your Honor, conclusively establishing that this is a criminal 
contempt case and that the United States of America is the plaintiff 
requring proof beyond a reasonable doubt. 

THE COURT: Now should the parties he referred to, Plaintiff 
and Defendant? 

MR. MAGEE: Plaintiff and Defendant. The United States of 
America is the Plaintiff and Dorsey K. Offutt is the Defendant because 
you don't have Respondents in criminal cases. 
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MR. TROXELL: I merely say that contempt is sui generis. 

It is not a criminal proceeding. There are many decisions to that 
effect. How they are designated by the Court of Appeals is of no con- 


sequence, the contempt being unlike any other type of other proceeding, 


being sui generis action. ! 

MR. MAGEE: We didn't bring sui generis action. It characterizes 
the proceeding as criminal contempt. | 

THE COURT: I wish lawyers and court jurists, particularly writers 
had made the distinction between direct and indirect'contempt. Those 
terms have been used. It would have made the matter clearer; to 
Say criminal contempt and civil contempt causes some confusion. That 
case I do not conceive to be a prosecution for crime, a statutory crime. 

ARGUMENT ON BEHALF OF THE UNITED STATES 

MR. TROXELL: * * * | 

a * * ae | * a 

Now, let's take up the witnesses. We saw a parade here of lawyers 
who testified. Some of them said they were in the courtroom just a short 
while and they saw nothing wrong. That is, inquiry has been made of 
the witness and the witness has found nothing at fault with what they 
observed. | 

One man, a fellow named Jean Boardman, attended that trial two 
or three times. On the basis of that limited observation, having not 
been there during the outset of the trial but having come in after the 
trial had been in progress quite a while, he came to the astounding 
position and asserted it here, what your Honor recalls he asserted. 
That is an amazing result, a man who sat on that stand, sat in that 
chair, and said that he had observed and that he had tried thousands of 
cases in his lifetime as a lawyer coming to a courtroom two or three 





times after a trial had been in progress for a long time and could come 
off with the advice which he gave this man. That puts Mr. Boardman 
in the position of an accomplice at judge-baiting. : 
It is a disgrace that lawyers at this bar would conduct themselves 
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in such a manner. The witness who used such unfortunate language, 
who claims that he has tried thousands of cases, coming off with the same 
views. I hope that your Honor does not assume that there are many 
lawyers like that at this bar. I hope that your Honor will give us credit 
here for being more concerned with uur duties than that. I think itis 
perfectly disgraceful. 

Certainly the witnesses whom the Respondent put on the stand are 
clearly biased and prejudiced. Stein, he participated in the whole trial. 
He even was with Mr. Offutt one night while the witness Ott was testi- 
fying, and went to a night club where they expected to see her and they 
saw here there, quite improper. I think that places Stein in context. 

The witness is there already. The witness' expression is obviously 
biased. I don't feel that their testimony is representative of good judgment 
just as I do not think Boardman's testimony is representative of good 
judgment. 


Bad a cs x * * 


As I view it, the only persons who took the stand in this case 


and testified without interest, who testified as purely disinterested 


persons -- and I should like to draw the Court's attention again to the 
fact that we have in this jurisdiction federal judges who are entitled 
to conduct themselves as they see fit as Judges are to be protected 
against judge baiting, either by this man orby any of his accomplices. 
Thank you. | 
ARGUMENT ON BEHALF OF THE RESPONDENT 

MR. MAGEE: As I said at the outset, I want to say this is a very 
difficult case to present to your Honor. Your Honor appreciates that 
we have on one side of the case a member of the Bench. Your Honor 
appreciates that we have on the other side of the case a member of the 
bar. 

This could have been avoidedin my book. I think your Honor feels 
it could have been avoided had there been some sort of definite procedure, 
some so-called "side-bar" conferences to get in objections without being 
in the area of the jury. Had we had a practice in this court as your 
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Honor has conducted in your Courts, I am quite sure this would never 
have happened, And there would never be this unhappy situation where 


a lawyer, having spent over $20, 000 and four years in litigation in an 
effort to save his good name before the various courts of the United 
States. | 
While it is unpleasant, I am not going to say anything against 
Judge Holtzoff other than what the Courts have said about him. 
Your Honor has had opportunity to read portions of the record now 





relied upon by the prosecution in this case. Your Honor has the benefit 
of the testimony of people who were there. With those thoughts in mind, 
I would like to proceed to discuss these charges. | 

Your Honor, we do not have any charge in this case of judge- 
baiting. We do not have any charge of Mr. Offutt's reprimanding the 

Court. We have first a general charge that he was discourteous 
and contumacious to the Court which is Charge No, 1. 

I submit to your Honor that in this record there is no such 
discourteous tones or incident of language used by Mr. Offutt which sup- 
ports such a charge. | 

Our Court of Appeals has made it clear that this record will not 
support a charge of bad tone against Mr. Offutt because the record does 
not show that. | 

Let us move into these charges and discuss them. Charge 3, 
which the prosecution discussed first, I will discuss last with your Honor's 
permission. | 

May it please the Court, this case is back to your Honor because 
of the decision of the United States Supreme Court in Offutt vs. U.S., 








348 U.S. at page 314. This case was reversed and remanded to this 
Court for very definite reason. ! 

The Court of Appeals, when it listened to the sentence that J udge 
Holtzoff imposed against Mr. Offutt and against Dr. Peckham; 


such language, that here is a man who managed to escape justice four 


times. At last justice had caught up with him, andjuse language, and 
| 
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I quote-I don't pick it out, the Supreme Court picked it out and pointed 
it out specifically that this was the mental attitude of the Trial Judge 
when he took this case, not an attitude which arose later, but it was 

his attitude toward the parties. 

They, therefore, overruled the Court of Appeals, which took the 
view, because these prejudicial statements occurred at the end of the 
trial, the prejudice may have only come as a result and did not exist 
throughout the trial. The Supreme Court took an entirely different 
view. 

Here is what they said was the attitude of the Trial Judge, Page 5 
of the Slip Opinions: "The Court spoke of the excessive injections of 
the Trial Judge in examination of the witness, his numerous comments 
to defense counsel indicating at times hostility which it concluded, 
demonstrated bias and lack of impartiality. It bears repeating that the 
whole record--here is the Court which reads the entire record, not only 
the citations which your Honor has before you--amply supports this 
characterization of the Trial Judge by the Court of Appeals and his 
feeling toward the lawyer, --bear this in mind--on whom he had to pass 
sentence, is revealed by his statement to the jury in discharging them." 

Then we go to footnote 3 and the Court quotes this and I am quoting 


the language of Judge Holtzoff in his attitude toward Mr. Offutt, And not- — 


withstanding this attitude this Judge persisted in trying this case. Here 
is that attitude: “I also realize that you had a difficult and disagreebble 
task in this case. You have been compelled to sit through a disgraceful 
and disreputable performance on the part of the lawyer who is unworthy 

of being a member of the profession andI, as a member of the 
legal profession, blush that we should have such a specimen in our 
midst." 

That was the personal feeling of the Judge when he took this case, 
his personal feeling as to Dr. Peckham would reveal he felt he was guilty 
in the other four cases in which he had been convicted. 

I submit that your Honor has to decide and weigh every instance 
in this case against this background which the Supreme Court has 
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pointed out was the attitude of the Judge. | 

So, of course the Supreme Court disqualified this judge. Even 
if he had done nothing in the case at all, with that attitude in mind, your 
Honor knows as an experienced Trial Judge, that he should not have 
taken the case if he felt that way toward the defense counsel, that he 
was"such a specimen that he should be disbarred and he wasn't entitled 
to practice law" before this Court. 


Proceeding with an attitude of feeling that his client was guilty, 





your Honor knows that a judge must be impartial. Your Honor, the 
conduct of this case has indicated the type of impartiality that judges 
should have. Your Honor has kept a firm hand of this trial but it has 
been dignified. When your Honor makes rulings, you make them with 
the utmost dignity. | 
But can you look at the record of the Peckham case and come to 
that conclusion? So what did the Supreme Court say? 
"The Trial Judge failed to impose his moral authority on the 
proceedings. His behavior precluded that atmosphere of austerity. 
His behavior, speaking of the Judge--and therefore they said we conclude 
that the application of the rule announced * * * * * * * * in the Cooke 
case is calledfor here. And there should be assigned another judge 
to sit in the second hearing of the charge against Petitioner." So that 
was the Supreme Court's attitude, may it please the Court, and in re- 
versing what did our Court of Appeals say? 





It is not my view of the testimony. Now, I will refer you to Offutt 
vs. United States, No. 11466, which was first, the first appeal in this 
case. The Appeals Court said this, that you could not consider apart 
the attitude of both Judge and Mr. Offutt and said specifically that great 
provocation, great provocation came from the J udge. 

I read from page three of the Slip Opinion, and therein they said 
“the Judge's treatment of Appellant, examples of which are in our Opinion 
in Peckham vs. United States decided today and which is the chief 
factor in leading a majority of this court to conclude that Peckham's 





| 
| 
| 
| 
| 
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conviction cannot stand, leaves us all with the conclusion that appellant's 
sentence should be reduced.” 

That is not my characterization of what was wrong with the Peckham 
trial. As I read that language, and read the language in the Peckham 
case, they are saying provocation came from the Judge and they are 
saying further that this treatment by the Judge of Appellant--that is, of 
the defense lawyer, is the chief factor requiring the reversal of the 
Peckham case. 

I think that is a complete answer to what I consider the ill-chosen 
word of the prosecutor in accusing Mr. Offutt of "judge-baiting and 
barbing" and of his unfounded, I submit, accusations against lawyers 
who came to this Court to give your Honor the benefit of what they saw 
and heard in an effort to come to a just decision in this case. I don't 
think this case calls for language of that sort. I do not think Mr. Troxell 
is in any position to brand some twelve or fifteen leading members of this 
bar as a small clique of judge-baiters because he said they were all 
biased, all biased. 

This record certainly does not support that sort of charge. That 
is worse than anything Mr. Offutt said to Judge Holtzoff during the entire 
Peckham Trial. The language used by the prosecution here, I respectfully 
submit, is sorse than any statement made by Mr. Offutt in defense of 
his conduct in making his objections and stating his motions to Judge 
Holtzoff. 

We have had enough anger, enough heartache has gone behind us - 

in this case. We have a job to do. It is a job to look at this 
recorded colloquy calmly and dispassionately and try to arrive at a 
verdict which will do what, your Honor? Which will decide the guilt 
or innocence of Mr. Offutt. 

I submit it will overwhelmingly establish his innocence. I submit 
that we have a duty to show the public that the administration of justice 
in the Federal Courts not only is fair but has all of the appearance of 
fairness which is the requirement in Billeci, and specifically to be 
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the rule applied in this case in the Offutt decision in the Supreme Court. 
Now counsel has taken the position that we have no right to put 

on a defense. Let us take a look at the Cooke case. | The Supreme Court 

said the Cooke case is the rule to be followed: | 


I quote: "Due process of law, therefore, and prosecution 
of contempt except that committed in open court, requires that 


the accused shall be advised of the charges and have a reasonable 





opportunity to meet them by way of defense or explanation. We 

think it includes the assistance of counsel. * *'* ** 

What did the Court of Appeals in sending this case back to your 
Honor say in respect to that? The Court of Appeals said my proffer 
made to Judge McLaughlin as to both Counts 1 and 2 were in defense 
of the charges as well as mitigation. ! 

They are sending this back to your Honor to weigh that evidence 
both as a complete defense--which we say it is under the Cooke case-- 
and also for any other of the reasons which are stated in the Cooke 
Opinion, and in the opinion of our Court of Appeals. | 





Now counsel has stated that provocation in this case came from 
Mr. Offutt and says he bases that on the testimony of the two jurors 
and the proffer made by two others because he said he provoked the 
Judge and was discourteous. 
Of course, your Honor, I still submit that we have had evidence 
improperly in this case. It should have been a part of their case-in- 
chief. —_ 
Taking it at its value, the cross-examination revealed they base 
that on two things: (1) He asked questions which the judge said he could 
not ask and that provoked the Judge, and (2) he kept making motion after 
motion which provoked the Judge. | 
Those jurors admitted that the judge really became angry, his 
face was red, he made gestures, jumped in his seat |and he showed anger. 
One juror said he was explosive, which is exagtly what we are 
contending is the true situation in the case. 


On those charges of making motions for the purpose of baiting 
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the Judge into a mistrial, Mr. Offutt has been acquitted. 

That was Charge 4 before Judge McLaughlin. That can hardly be 
used as a basis for saying he was discourteous. Mr. Prosecutor, we 
are asking the question, what is Charge 4? Mr. Offutt was acquitted 
on that. 

The every basis of these two jurors' testimony is a charge on which 
Mr. Offutt has been found not guilty. Therefore, the very promise upon 
which they base their conclusion falls which leaves nothing which is 
helpful to us here but the testimony that the Judge was angry, that the 
Judge expressed anger. 

One juror said Mr. Offutt never raised his voice at all. He never 


used any improper word. He never threatened a witness. 


Every time the J udge made a ruling, it was "Yes, sir," "No, sir", 


in the politest tone of voice. That is their testimony, not ours, but it 
supports our theory of what happened. 

On the attitude of the Trial Judge, I do not criticize him. I was 
not there. All I know is what I read in this record, and what I read 
in the Opinions of the Court and what I note and know from the mouths 
of the witnesses who took the stand before your Honor. 

What did the judges in the first Offutt case unanimously say con- 
cerning the trial judge andI read, this is the language of Judge Fahy 
who wrote the Opinion: 

"A number of other questions are presented generally. 

These include claims of degrading and belittling remarks 

directed at the defense counsel by the Judge, restrictions upon — 

cross-examination, the Judge assuming the function of an ad- 
vocate; lack of impartiality and prejudicial remarks by the 

Prosecutor." 

Here is your court divided. As to the effect of these matters on 
the fundamental fairness of the trial, which is the finding that they did 
concur in, the Court finds itself divided. 

Judge Edgerton and Judge Bazelon, constituting a majority of the 
Court “are convinced that the self-injection of the Trial Judge in counsel's 
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examination, his numerous comments to defense counsel indicating at 
times * * * a bias, demonstrated a bias and lack of impartiality which 
may have well influenced the jury; that, considering! these matters and 
others, examples of which are set forth in the Appendix attached hereto, 
this court is barred from sustaining the judgment as approved, of a 
fair and impartial trial." | 

Bear in mind this is the dissenting judge. He said he wanted the 
record to show now how "TT feel about this matter." | 
"The writer of this Opinion feels decidedly that it would have 
been preferable for the court to have restrained his interruption of 
the examining process. The Government was well represented and the 








extent of the Judge's participation was not required by his obliga- 
tion to maintain a firm and salutary control over the proceedings." 

Of course, that is exactly opposite to what the prosecutor argued 
to your Honor. He said the Judge had a right to do exactly what he did 
in this case, because he had to keep a firm hand over that trial. The 
Court of Appeals didn't say they thought so. They said it went much 
farther than that. : 

This is the dissenting judge saying so, pointing out his excessive 





injections, the assuming of an advocate occurred in the case. 
Interestingly enough, Mr. Troxell, these matters are based on 

motions which you say Mr. Offutt had no right to make. If those motions 

had not been made, this ruling would never had been made by the Ap- 


pellate Court. | 
I submit that when Mr. Offutt made these motions, directed at 

these things, and your Honor knows that the very things we are con- 

sidering today are motions and objections because of interruptions, 


because of the belittling remarks made by the Judge, because of his 


personal mannerisms and his attitude. The Court said Mr. Offutt is 


right, his motions were well taken and they reversed the case. 
We have Offutt vs. United States, the contempt case. We have 
reduced the sentence by sustaining the conviction, but we have 


| 
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expressed the conclusion that counsel was contemptuous * * * * of the 

Judge treading the area reserved for counsel. 

Listen to the language: "Of the judge treading the area reserved 
for counsel, thus creating" -- there is a ruling as to who started it. 
Creation means to bring into being. The word is "created". It came 
into being, the first time--thus creating conflict and engendering remarks 
and attitudes on the part of Court and counsel which affected the trial. 

Could they have made it any clearer where the provocation came 
from when they said this thing was created by the conduct of the Judge? 

So, I think that is complete answer to the Government's argument 
that the jurors who came here and said Mr. Offutt created this. I res- 
pectfully submit that the following witnesses who were on the opposite 
side against Mr. Offutt, never associated with him, certainly cannot 
be characterized as biased witnesses. 

We had Mr. Earl Davis, Mr. Shavitz, Mr. Bird, Mr. Boardman, 
Mr. Spriggs, whose association was only that of a court-appointed 
attorney for Mr. Peckham; McKenzie, McGuire, Myron Ehrlich, 
George E. C. Hayes and Joseph Sitnick. Are these judge-baiters? 
The Chairman of our Public Utilities Commission a judge-baiter? 

Mr. Ehrlich and Mr. Sitnick, whom counsel indicated to you 
were prominent criminal lawyers who came here to tell your Honor the 

advice they gave Mr. Offutt to follow, who stated that in their 
opinion every question Mr. Offutt asked was proper. These gentlemen 
judge-baiters ? 

I respectfully submit no. The evidence is clear. Of course we 
could not get lawyers who had been through the Court, all through the 
trial. Fortunately, we have afew. We do not make the testimony, Mr. 
Prosecutor. We have to rebuild the facts from the witnesses that are 
available. And in that connection, I think your Honor should note that 
the prosecution has been investigating this case for sometime. They 
have even called in the FBI. They have interviewed witness after 
witness when this trial opened. When your Honor looks into this file, 
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you will see they had under subpoena all the jurors and a number of 


witnesses -- fifteen in number when the trial opened. In addition, they 
had available Judge Holtzoff, who has been sitting all week, who has been 
sitting in the Courtroom; and the prosecutor, Mr. McLaughlin, has been 
hovering in the corridor all during the week available to aid your Honor 
to decide this case. | 
So, under those circumstances those witnesses were prosecution 
witnesses. They were under subpoena. They had been interviewed by 
the FBI. I do not know under what authority the U. S. Attorney's office 
would use the FBI but nevertheless they did. 
I think, your Honor, you have a right to assume that when Mr. 
Troxell did not bring before this Court the remaining eleven of these 
fifteen witnesses that you summoned, that their testimony would not 
support him, that it would have been favorable to and for Mr. Offutt. 
His Honor has a right to assume that because the Trial Judge 
did not testify, his testimony would not support the case. 
Your Honor has the right to assume that the prosecutor's testimony, ° 
Mr. McLaughlin's testimony, would not help your case. 
I feel convinced that if the testimony would have helped your 
case, it was your duty to bring them before this Court so his Honor 
could have the whole picture as to what occurred. Since you have neglected 
to do it, I think the usual rule of law should be applied, that where wit- 
nesses, prosecution witnesses, under their subpoena and under their 
control, and they bring them to court and do not use them, that their 
testimony would have been favorable to Mr. Offutt and would not have 
sustained these charges. | 





Now, may it please the Court, what was Mr. Offutt's duty in this 


case? You heard how he became confronted with this Situation. I submit 
it was his duty to defend his client. I submit it was his duty to defend 
his client vigorously and if the Judge was going to take prejudicial actions 


in the presence of that jury it was Mr. Offutt's duty to counter that 
with a proper motion and objection. 


| 
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I submit that was all that was done in this case. 

What does the Supreme Court say his duty was, the duty of a lawyer 
in a cause of this kind? I am referring to the Sacher case, Sacher vs. 
U.S. 34U.S. 1, specifically to pages 9 and 13. The Judge was Jackson. 
He said this: 

"Of course it is the right of counsel for every litigant to 
press his claim, even if it appears far-fetched and untenable to 
obtain the Court's considered ruling. Full enjoyment of that right 
with due allowance for the heat of controversy will be protected 
by appellate courts when infringed upon by trial courts." 

Page 13: 

"But, that there may be no misunderstanding, we make it 
clear that this Court, if aid is needed, will unhesitatingly protect 
counsel in the fearless, vigorous and effective performance of 
every duty pertaining to the office of the advocate on behalf of 
any person whatsoever." 

That is the lawof advocacy, controlling this: case. 

Your Honor, I cannot cover all the charges. I can only cover a 
few to illustrate what I think is the situation as the evidence makes clear 

831 developed in that unhappy situation, the Peckham trial. But, at 
the outset, I think your Honor should let me read three brief quotes 


from Butler, Billeci, Lewis, concerning how movements may be placed 


in a trial record, intonation of voice. 

Butler vs. United States, 88 U.S. Appeals D.C., at 104, andI 
am quoting verbatim from it, and this is Mr. Owen objecting to certain 
conduct of our same trial judge, which was involved in the Peckham 
trial: 

Mr. Owen is counsel for the Defendant. 

"Counsel for the defendant would like to say that he would 
be less than frank were he not to state that your Honor's instruc- 
tions were certainly not indicative of impartial views. 

"The Court: Just a moment. You have an opportunity to 
note on the record:any objections you have. You may not proceed 
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to make an argument or a speech." -- very familiar language -- 


"Proceed. 
"Mr. Owen: I object to the gesticulations and facial ex- 
pressions. | 
"The Court: I am going to punish you for contempt if 
your continue along that line." | 
The Court of Appeals reversed that case, stating that Mr. Owen 
had a right to put those facial expressions and gesticulations into 





the record and it was his duty to do so. | 
What did the Court of Appeals say in Billeci, which is Billeci vs. 
U.S., 87 Appeals D.C. 274? | 
There our Court of Appeals said at page 402: ! 

"It is our view that, if the intonation and gestures of a 

trial judge are erroneously deterimental to a defendant in a 
criminal case, it is the duty of counsel to record fully and ac- 





curately at the time and on the record, although not in the hearing 
of the jury, what has transpired. If the representations then 
made by counsel are not accurate, the Court may say so." So 
that here you have Mr. Offutt's statements of fact and the 
significant thing is that the Judge denied them in this record. That is 
why he was not called as a witness, because the objections made were 
well taken factually because, if they had not been i on facts, it was 
the duty of Judge Holtzoff to say so. 





We add another rule which your Honor is so with in the 
Canvas case in the Supreme Court of the United States, which says, 
"When you get a situation of this kind and a proffer is made, that proffer, 
unless it is thereafter attacked, shown in some way to be inaccurate 
or untrue, has got to be accepted as true."" That is the principle of 


reviewing. 


So, your Honor has to accept now, because you are just reviewing 





something someone else did, the facts as stated in Mr. Offutt's motions 
and objections occurred. | 


And not a single witness took the stand for the prosecution to deny 
| 
| 
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that, which shows that every fact upon which Mr. Offutt's motions 
and objections were made were based on truth and that it did occur and 
that the Judge did show hostility and he did lose his temper and he did 
abuse Mr. Offutt in the presence ofthe jury. 

Then we come to Vinci, which is the third case cited, 81 Appeals, 
Our Court of Appeals said--page 388-- gestures, inflections, and facial 
expressions are not automatically reflected in a reporter's transcript. 
Then the Appellate court must rely on what the record shows. It must 
assume that whatever description ofthe instances recorded without 
dispute at the scene at the time is accurate. 

I submit that when your Honor weighs every objection and every 
motion which counsel now says was made because he was discourteous, 
you must assume that the facts as stated in the motion occurred, because 
they have never been denied. 

Now they have been supported by live testimony and no rebuttal 
directed to tear down the effect of that testimony concerning the facts. 

Your Honor, it is now settled law that when a Judge wrongfully 
criticizes a lawyer, obviously that is prejudicial. I could cite your 
Honor many cases on that. I will not do it. I will state these general 
propositions of law, when a judge states, when an objection or motion is 
made by an attorney, it is stupid and ridiculous, it threatens counsel 
and there is no justification for it. 

You can not justify that sort of judicial conduct. A judge must rule 
impartially, and without anger, because, as Mr. Justice Clark in the 
Clark case points out, there is no justice. The trialis afarce. The 
judgements are a farce, if the Judge is angry and shows it on the 
Bench. He said that destroys any semblance of a fair trial. 

Can your Honor read this record and say that did happen here ? 

I submit, when you read that record, you must find that it did happen, 
and therefore, Mr. Offutt was fully justified under the duties as I have 
described them from the Sacher case to take the actions that he did. 

I could review each of these. For example, let's run through 

them hurriedly. A witness is signaling answers to a mother on the stand. 
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Is there any question about the right of counsel to call that to the 
attention of the Court? | 





Your Honor pointed out from the Bench it is the duty of anyone in 


the Courtroom, the Clerk, Reporter, anyone, to call that situation 
| 


Mr. Offutt does it, he is charged with having created a commotion. 


to the Court's attention. 


Is it proper for a judge to lean over to signal objections, get up to inter- 
pose an objection? | 

Before he gets one word out "Objection", the objection is sustained. 
Usually the objection is supposed to state grounds. When that situation 


persists, what is counsel supposed to do? | 
He has to object and if they do not deny it, your Honor must assume 

it is true. | 
We will go to another significant theory. Mr. Offutt attempts to 

make a motion. The Court says "Motion denied." He hasn't even gotten 


but two words out of his mouth -- "I want to make a motion. 





"The Court: Motion denied, motion denied; take your seat." 

And if the next word that comes from his mouth is not a question, 
"I will have the Marshal put a gag in your mouth." ! 

May it please the Court, when I argued this case in the Supreme 
Court, I want to say that the Judges of that Court were shocked and 
if you read the Opinion, they pick those instances up and put them in 
footnotes showing misconduct of the Judge. | 





Judge Warren asked the Solicitor General: "Me. Solicitor General, 
will you please point out to me anything in this record coming from 
Mr. Offutt that would justify a Federal judge using that language?" And 
the Solicitor General could not justify it. | 
I submit the Supreme Court has said there is no justification for 
it. What is the lawyer to do when you get into situations like that? Is 
he to become docile? | 
I submit, your Honor, he has to fight, And he has to fight just as 
Mr. Justice Jackson said. He is the author of the Sacher Opinion 


when he addressed the American Bar when it opened/its new building. He 
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said this: “The special common responsibility of the bar in administration 
of Justice * * * * * * * * is the very cornerstone of that system but there 
are occasions when the lawyer will be false to his Court and to his profession 
if he is not ready to risk his own standing in a hard and perhaps uncompro- 
mising contest." 

Isn't that what happened here? Rights become scraps of paper 
unless a lawyer will go into the courtroom and there give concrete 
effect to the abstract word. * * "Thus, the bar has a considerable 
part in law-making and the prestige and authority of law as a social 
force at any time is very much what the lawyers make it." 

Now, your Honor, I say that is a complete answer to these charges 
of discourtesy. Let me just a moment discuss charge 3. The only basis 
for holding Mr. Offutt on Charge 3, that the questions were asked 
without foundation. There is no other charge made; the charge is without 
foundation. 

It must be that Mr. Offutt had no facts at his disposal at the time 
he asked these questions. What does the record show, and it is corroborated 
by other evidence. 

Mr. Spriggs knew about this conversation with the doctor. First 


let us take the arrest question. They haven't even proved that the 


women was not arrested. The uncontradicted evidence before your Honor 
is that Mr. Offutt was notified by an attendant in the hospital that 

the police came to the hospital and arrested this witness and took her 

to headquarters. Wouldn't it be fair if that is not true, to bring in these 

police officers, if it did not happen? But they do not. 

He has other notice. He learns that she is in their control at 
Police Headquarters for hours, that she is questioned for hours before 
she gives that statement. He knows, Mr. Spriggs and his associates 
had discovered this women, and knew well she was living with men while 
her husband was in the service. If the prosecution wanted to be hard 
on her and did not want to persuade her to be a witness against Dr. 
Peckham, they could have indicted her for fornication or adultery. 





> 041 | 
Your Honor, it took a court of appeals' decision to straighten 
that unhappy situation out in the District of Columbia. 
Until that court of appeals decision happened, people had been 
tried and sent to jail in the District for fornication which your Honor 
has judicially noticed. The same is true of adultery. You have a 
situation of where the woman was arrested in every sense of the word 
when we use that term. | 
If a police officer comes to my home and says, get your hat and 
: 838 coat, you are going down with me. I say, I don't want to come. 
He says, you had better come or I will take you. What are you going 
to do? Are you under arrest? Of course you are. So that the woman, now 
the evidence shows, had been arrested. It is all right for the prosecution 
to say it is not foundation, the foundation was the arrest under this 
evidence. | 
If Mr. Offutt's story was not true, and she was not arrested in 
the hospital, the officers were available to the prosecution and would 
have told your Honor so, which they have not. | 
Mr. Offutt had been so notified. That question falls completely 
of its own weight. 


, Now the evidence shows she was arrested and it was proper to 
ty show the jury she was arrested when criminal charges could have been 
* brought against her. It shows the pressure. | 


THE COURT: What was the legal pertinence of the question? 
Supposing everything you say is true, was it legally well founded? 

MR. MAGEE: Yes, sir. They permit it for this purpose. Now 
that witness has been guilty of another crime growing out of this very 

, transaction which is involved. She was going to be a prosecution witness. 

) It has been done. If she is arrested, taken to headquarters, questioned 

and charges are not brought against her, the jury should know that because 
839 that indicates a promise--it is an indication of a promise from 

a prosecution as attested by this case. We won't indict you on the other 

charges--that is what happened here. | 











I have had cases where these specific questions arise and you show 
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these facts that Mr. Offutt brought out in the abortion case. It goes 
to whether or not the witness has been put under pressure. Take 
Christenson, for example; not only was he arrested, but he had another 
charge pending against him at the time this case was tried and Mr. 
Offutt started to question him and they said, "Were you promised,™ -- 
and he is cut off by the Judge. 

He said what justification do you have for it? The justification was 
just before they got ready to try this case in January of 1952 the prosecu- 
tion had dropped that charge. Why did they drop it? The inference was -- 
because he was under arrest. He dropped the charge and he came and 
testified for the prosecution in the Peckham case. 

The Court ruled there was a legal justification for asking that 
question, just as he had a legal justification to ask this one because he 
was laying the foundation work, the promise made by the prosecution 
to her to be a witness in this case. 

THE COURT: The Cierk notifies me you have three minutes. 

840 MR. MAGEE: That brings us to this question of whether or not 
we had a history of prior abortions by this woman, whether we had a 
history whether she had sought -- 

THE COURT: You need not argue the factual case. 

MR. MAGEE: We had evidence that she had attempted to abort 
herself. We had a message from a cab driver who was helping her to 
go to the drugstore to get these things to do it with. The only question 
is whether there was a foundation by saying, did you put a tube in and 
pull it out of yourself? 

It is right in the hospital that she did it. She denied there was 
a catheter used, that this operation was performed on her. She said, 

I do not remember. Which is ridiculous. 

A woman to go through that -- even the results of the catheteriza- 
tion were given of the pulling and passing of the tube by the witness. 

What does that mean to a person? Dr. Kilpatrick said, two wit- 
nesses -- they did not bring Dr. Kilpatrick -- two witnesses told her « 
She could have aborted herself. So, with that in mind, certainly there 
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was proper foundation for asking those questions dealing with the tube. 
Those are the only questions on which they now rely on in connection -- 
except whether or not in 1950 in the medical hospital at Bethesda she 
had asked the doctor for an abortion. ! 





That question is cited as having no foundatioa. It is stated that 
way exactly in the hospital record, that in 1950 she became excited. 
She was three months' pregnant and she asked the hospital to terminate 
her pregnancy. What does that language mean? It does not mean any- 
thing else. So when he asked Christenson, her paramour, and the man 
who was responsible for her pregnancy, you are not serious when you 
say this woman did not want to get rid of this baby? | She had been 
trying to get rid of the baby. It is right in the hospital records. She 
had one prior to that in 1947. : 

So here you have a woman with 2 history of self-abortions, who 





pulled and passed a tube, who catheterized herself. | 
I submit under those circumstances that was proper, the witness 
prejudiced her own life, her own reputation by the things she did. It 
was hard to ask her these questions but they were all true. She had 
been living as an adulterous and she was pregnant. She had been guilty 
of self-abortion. She had done it on herself before. | She had done it; 
she had gone to the drugstore to get the materials. She admitted she 
took castor oil and aspirin. She admitted she took hot baths all to induce 
abortion. But when you ask them these things it is prejudicial. I submit 
it is not. | 
Another interesting thing is that this particular trial judge when 
that question has come up in a prosecution case and I wish your Honor 





would read this decision, has ruled you can show all this back- 

ground, go back in the history because it put the witnesses in there in 
their true light in the community in which they live and the jury should 
know what kind of people they are. This is the ruling he made in favor 
of the prosecution: That is the case of United States vs. Edmonds. I 
wish your Honor would read it. It is 63 F. Supp. 868. This rule was 

in existence at the time Mr. Offutt tried the case before the judge. It 
follows a long series of questions from the United States Supreme Court. 


| 
| 
| 
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It says itis proper. An attorney has no control over the lives of people. 


They live their own lives. If they live them in a way that degrades 
them in the eyes of the public, they do it. 

Judge Holtzoff has ruled and the Supreme Court has ruled those 
facts can be shown to put meretricious relationship, to use the 
language of Judge Hoitzoff, before the Jury. 

If they are proper in other cases, what is improper about them 
here? He sustains this very type of question. Read the questions of 
the prosecution that he sustains in the Edmonds case. They go much 
further than anything we did. When the facts, these facts were shown 
to be true. They were part of the defense of the doctor. SolI res- 
pectfully submit that under these circumstances that every question 
asked by Mr. Offutt shall have, did have a foundation in fact. The 
Court of Appeais has said one other thing. They said under three 

you have got to go beyond just asking a prejudicial question 
without foundation. More has to be shown. You have to show a wrongful 
intent and an obstruction of justice. The Court of Appeals cites the 
Huggins case, which, your Honor, I will be happy to give you. The 
Huggins case holds that even false testimony given in court--and what 
could be more contemptuous then false testimony produced in open court 
in the course of a trial--is not a contempt of court. It is something 
else. And, to have contempt, you have got to have wilfulness and you 
have got to have an obstruction of justice. 

They reversed the Huggins case and discharged the witness who 
had been proven to have given false testimony. Mr. Justice Laws, in 
the Arbuckle case, which I tried before him, made the same ruling 
against a client of mine, who he found had committed perjury during 
the course of the trial. 

He ruled that perjury was not contempt because it does not have 
obstructive effect. It does not obstruct justice; that intent must be 
shown. I think the finest thing that has come out of the Court of Appeals 
is that at last they have approved a case which I have cited to them for 
along time. Thatis, they point out you have to find misbehavior; you 
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have to have a wrongful intent, or there is no offense. 
* mK ok % ae * 
THE COURT: The case may be marked submitted, I shall take 
some time to examine the different citations cited to the Court and also 
to examine the authorities relied on. Contempt is a confused matter in 





the law. There are many problems connected with contempt. The 
articles that have been written for the law reviews show that, so I wish 
to make some study of the evidence submitted and the records of the 
various cases as far as they bear upon the citations. 
MR. MAGEE: If your Honor would like, I have made numerous 
briefs. If your Honor needs any of those briefs -- | 
THE COURT: If at any time I feel I need a brief, I will let 
counsel on both sides know. I will not delay a decision. I wish to say 
that at this time this case should be brought to a termination. That 
prompts me to say again, as counsel on both sides have said, it is all 
an unfortunate and unpleasant affair. But I am glad that I can say, 
now that this case, the hearing we are engaged in now, has been pre- 
sented with commendable decorum by counsel on both sides. 
-MR. MAGEE: Thank you. | 
THE COURT: Counsel were courteous and respectful to one 
another and to the Court. 
MR. TROXELL: Would the Court desire for counsel to submit 
proposed findings of fact? I would be happy to submit them. 
MR. MAGEE: I think that should await your Honor's desision 
before we submit findings. | 
THE COURT: It would be helpful. That is a concise way of 
presenting to the Court what you claim on each side to be the facts 





upon which you would wish the Court to base its decision. 

MR. MAGEE: Would your Honor then like us' to submit findings 
of fact? | 
THE COURT: Not previous findings of fact. | 
Should we specify a time ? 
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MR. MAGEE: Is a week too much time? I have to start a trial 
in the morning. I am going to be 2 or 3 days without being able to touch 
this case again. Would a week be too long? I will be able to answer 
sometime next week. 

THE COURT: You feel you could not get it to the Court this week? 

MR. MAGEE: I would hate to say I would. 

THE COURT: ff you can't, the Court will allow you until Monday 


of next week. 
* 5 * * * * 


850a Washington, D. C. 
Thursday, 11 October 1956. 
The above-entitled matter came on before Honorable Robert N. 
Wilkin, District Judge (by designation), for the rendering of the Court's 
opinion in said matter, in Courtroom No. 14, United States Court House, 
at 2:00 o'clock p.m., on Thursday, the 11th day of October, 1956. 
APPEARANCES: 
On behalf of the United States of America: 
Edward P. Troxell, Esq. 
William F. Becker, Esq. 
Assistant United States Attorneys 
On behalf of the defendant Offutt: 
Warren E. Magee, Esq. 
850b PROCEEDINGS 
The Court (Wilkin, J.): I have given very careful and earnest . 
consideration to the pleadings, the evidence, and the authorities in this 
case, and I have written an opinion in which I discuss all the essential 
issues as I saw them. 
Necessarily, because of the nature of the case and history of the 
case, the opinion is long -- longer than should be read at this time. 
I will read a few of the conclusions. 
Copies of the opinion, a copy, an original has been filed with the 
Clerk just now, and here is a copy for counsel on each side. 
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Having considered all the evidence in accordance with the mandate 

from the Court of Appeals, this Court was confronted with three ques- 
tions: 





1. Did the conduct of the trial Judge in the Peckham case justify, 
excuse or exculpate counsel for conduct alleged to be contumacious or 
contemptuous ? : 

2. Did the conduct of the trial judge extenuate, mitigate or ameli- 
orate the conduct of trial counsel, if found to be improper? 

3. If the conduct of trial counsel was not justified or excused by 
the conduct of the trial judge, what should be the sentence of punishment, 
in view of extenuating circumstances? | 
850c As to question 1:' It is the finding, judgment and opinion of ths 

Court that the conduct of the trial judge did not completely excuse or 
exculpate counsel. That is, the conduct, misconduct, as found by the 
appellate court, of the trial judge is not a complete defense. 

As to question 2: It is the judgment of the Court, supported by 
the judgment of the Court of Appeals, that such conduct of the trial judge 
did tend to mitigate and ameliorate the challenged conduct of counsel. 


There were charges presented here in support of the general 





charge of contempt of court. Those charges, they have been referred 
to throughout the case as "charges," this Court considers are not like 
separate counts in an indictment, but they are separate citations in 
support of the general charge of contempt of court. ! That is the real 
issue. 





The two separate citations were I and III, and|the Court will con- 


sider first III, and merely announce conclusions and refer counsel to the 
opinion for the reasons and foundation. | 
The essence of this charge III is that the defendant asked highly 
prejudicial questions for which there was no foundation. 
During this trial it was conceded by counsel that the word "founda- 
tion'' should be considered in two parts: foundation in fact, and founda- 
850d _tion in law. | 
The Court finds that there was foundation in fact for the questions 
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that were asked. : 
Some of the questions, however, were not well founded in law, in 
the opinion ofthis Court. 
It is the finding and judgment of the Court that the questions asked 
had foundation in fact, but some of them lacked foundation in law. 


This Court cannot find that such irrelevant questions, in and of them- “« 
selves, constituted contempt. This Court doubts whether any charge a 
of contempt would have been made if such questions were the only basis j 
for it. They were, no doubt, cited along with other charges to show the ‘ | 
defendant's general attitude. I say they are not--those questions are not i 


contemptuous per se. 

Next we come to charge No. I, and that is the essence of this case. 
Charge No. I alleges that on numerous occasions the defendant made 
insolent, insulting and offensive remarks to the Court, and was guilty 
of gross discourtesy to the Court. I analyzed the evidence in this opinion, 
and refer counsel and parties to that, but I will go to the conclusion: 
Consideration of the excerpts of the transcript and the testimony and 
arguments brings this Court to the conclusion that the inciting cause 

850e of the asperity and improprieties in the Peckham trial was what 5 
may be appropriately and simply termed "back talk."" Webster's Diction- 
ary defines "back talk" as "impudent or argumentative reply, especially 
from a junior or a subordinate."" The transcript is weighted with retorts 
which come within that definition. Counsel also asked impertinent and 
improper questions of the court, and disputed the word of the judge, 
and frequently repeated derogatory assertions. Such conduct, together 


with counsel's failure to comply with orders of the court, such as direc- « 
tions to return to counsel table and be silent, reveal an attitude toward “ 
the presiding judge which cannot be tolerated or condoned, if orderly 

trial practice and the dignity of judicial administration is to be pre- a 


served. Such conduct, differentiating it from the questions asked, is 
contempt per se. Neither ignorance, nor advice of counsel, nor zeal 
for client, can alter the contumacious character of such conduct. 
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It is the finding and the judgment of this Court that the defendant 
is beyond all doubt guilty of contempt of court. | 

And that brings us to the third and final question: 

As to the sentence to be imposed, the Court is mindful that the 
Court of Appeals, after reviewing the record of the Peckham case and 
the record of the first contempt trial, reduced the sentence of ten days 
custody, imposed by the trial court, to a sentence of forty-eight hours 

800f in the custody of the Marshal. A consideration of all the evidence 
offered in this last trial induces the conclusion that aisentence commit- 
ting the defendant to the custody of the Marshal for forty-eight hours is 
just and proper in this case. The sentence of this Court will, therefore, 
be that the defendant be committed to the custody of the United States 
Marshal for forty-eight hours, and that execution of the sentence begin 
at -- I would be inclined to say, unless counsel have some reasons for 
making it different -- ten o'clock on Saturday, October 13th. 

The findings of fact and conclusions of law have beer filed as a 





supplement to this opinion. | 
Mr. Magee: Would the Court entertain a motion to put the defen- 
dant on bail until an appeal from your Honor's decision is decided? 
The St. Pierre case and our Court of Appeals have held, your Honor, 
that in matters of this sort, that when counsel is convicted of contempt 
of court and sentenced, which sentence of course would expire even be- 
fore he could perfect an appeal to the Court of Appeals, that he is en- 
titled to bail until the Court of Appeals acts on that. 
The Court: I would entertain that motion, yes. 
* * * d 
850j Mr. Magee: And have these matters determined. And I, rather than 
going to the Court of Appeals with the denial of bail, I would prefer to 


have your Honor rule on the question whether you will grant bail on ap- 


peal. | 
The Court: I will. I will fix the date -- | 
Mr. Magee: A thousand or five hundred dollars, it doesn't make 

any difference, your Honor, to us. If the United States wants a thousand-- 
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The Court: The amount is not important. It will be $500. 
Mr. Magee: Thank you, your Honor. We will post it. We will 
note the appeal and post bail, in accordance with your Honor's ruling. 





* * * * * * * ‘ 
850m Mr. Troxell: May it please the Court, may I address an inquiry + 
to the Court? As I understand, the sentence of the Court is that the + 


respondent shall be remanded to the custody of the Marshal for forty- : 
eight hours, at ten o'clock, on Saturday, October 13, 1956. Now, I 
assume that that sentence is superseded by the bond. 

The Court: And -- 

Mr. Troxell: And it will take effect after the appeal? PY 

The Court: Thatis right. . a 

Mr. Magee: Would the Court remand the defendant to my custody, 3 
and I will be responsible for his appearance before your Honor, in event 
we do not perfect the appeal and make the bond, which is the usual prac- 
tice. 

850n The Court: That is agreeable to this Court. The Court will do that. 

Mr. Magee: Thank you. 

The Court: This case has certain characteristics of a criminal . 
case, but it is not a criminal case, it is a contempt of court case, and ' 
there is a difference; and some of the strict rules, both ways, that apply 
in criminal cases do not apply here. 


* *x xe bd * ss * 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


Appellant states that the questions presented are: 


I. Whether the court below should have dismissed the application 
of the United States Attorney for an order to show cause and should 





not have discharged the rule to show cause issued thereon, charging- 
appellant with criminal contempt because of the failure to comply with 

the provisions of Rule 42(b) of the Federal Rules of Civil Procedure, 

of the failure to enter any judgment on the mandate, ‘the charges were 
stale and appellant has been denied that speedy and public trial guaranteed 
him by the Sixth Amendment to the Constitution of the United States. 


Il. Whether the court below should have granted the appellant a 
jury trial in order to afford him a fair and impartial trial of the two 
remaining charges contained in the order to show cause. 


Il. Whether the court below erred in failing to grant appellant's 
motion for a finding and judgment of acquittal concerning Charges I and 
Il of the order to show cause. Involved in this question is the question 
of whether or not the introduction of the transcript and the reading of 
portions thereof in evidence, in Henry L. Peckham, Jr., v. United 
States, without the introduction of any other evidence made out a case 
of guilt against appellant beyond a reasonable doubt on Charges I and 
Ill of the order to show cause. | 


IV. Whether on the basis of all the evidence the guilt of the appellant 
on Charges I and III of the order to show cause was established beyond a 
reasonable doubt. | 


V. Whether the findings of the court below are sufficient to establish 
the guilt of the appellant beyond a reasonable doubt in the absence of 
factual findings that appellant's conduct obstructed the course of justice, 
was done wilfully or with bad motives. 





| 
| 
| 
| 
i 
| 
| 





(ii) 


VI. Whether the court below should not have entered a finding of 
not guilty under its decision and findings, particularly in view of the 
findings of the court below that the appellant had foundation in fact for 
every question asked involved in Charge III of the order to show cause, 
and ruled that the asking of the questions involved in this charge was | 
not contempt per se. 


Vil. Whether the court below erred in not permitting appellant or 
his counsel to make statements prior to sentencing. 


VII. Whether the sentence of the court imposed in its order of 
October 11, 1956 is excessive. 


IX. Whether the proceedings below in their entirety were unfair. 
and a denial of due process of law. 


X. Whether the court below erred in receiving in evidence the 
testimony of several jurors who sat in the Peckham trial over the - 
objection of counsel for the appellant. Involved in this question is the 
subsidiary question of whether the evidence of the jurors was properly 
received as rebuttal testimony over appellant's objection that their 


testimony was testimony in chief and not rebuttal. 
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JURISDICTIONAL STATEMENT ‘ 
STATEMENT OF THE CASE... . . . 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED 
(Supplement S1-S3) 


STATEMENT OF POINTS ON APPEAL 
SUMMARY OF ARGUMENT a” = 3 
ARGUMENT * . - e a ° . e ° e e ° 


1 The court below should have dismissed the application 
and discharged the order to show cause because charging 
appellant with criminal contempt because of the failure 
to comply with Rule 42(b) of the Federal Rules of Civil 
Procedure, because the hearing was too long delayed and 
because the delay in affording appellant a hearing was 
chargeable to the prosecution; therefore, appellant has 
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DORSEY K. OFFUTT, : 
Appelinnt 

Vv. 

UNITED STATES OF AMERICA, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment adjudging appellant guilty 
of contempt of court, as charged, under Charges I and III of the order 
to show cause of the court below issued on March 11, 1955 against 
appellant and sentencing him to be committed to the custody of the 
United States Marshal for 48 hours. (J.A. 28)} The order of October 11, 
1956 stayed the execution of sentence pending an appeal and fixed bond 
on appeal at $500.00. This bond has been filed. The jurisdiction of this 
Court to review the final order of October 11, 1956, is invoked under 


28 U.S.C. A. Sections 1291 and 2106. 





J.A, refers to the Joint Appendix filed by the parties in this appeal. | 
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STATEMENT OF THE CASE 


On March 11, 1955, the United States Attorney filed an application 
for an order to issue to appellant to show cause why he should not be 
adjudged in criminal contempt of court. No order of the court below 
had been entered prior to the filing of this application appointing the 
United States Attorney to represent the court and authorizing the United 
States Attorney to take this action. In his application the United States 
Attorney referred to Criminal case entitled United States of America v. 
Henry L. Peckham, Jr. Criminal No. 579-52 and stated that appellant 
was the attorney of record for the defendant Doctor in that case. The 
application further stated that appellant while in the actual presence of 
the court and while acting as defense counsel for the defendant com- 
mitted contempt of court and citing four charges. The application con- 
cluded that the actions of the appellant violated 18 U.S.C. A. Section 401, 
(J.A. 1-3). Based on this application a Judge McLaughlin, who was not 
the judge who presided at the Peckham trial, entered an order to show 


cause which directed appellant to show cause why he should not be adjudged 


in criminal contempt of court on the following charges: 


I. Onnumerous occasions, he made insolent, insulting and 
offensive remarks to the court, and was guilty of gross 
discourtesy to the court. 


fi. On numerous occasions, he persisted in repeating ques- 
tions, previously excluded by the court, in order to 
evade the court's rulings, in spite of admonitions by 
the court to the contrary. Many of these questions 
were obviously intended to besmirch a witness. 


Ill. On several occasions he asked of witnesses questions 
that were highly prejudicial to the witness and for which 
there was no foundation. Thus, he asked Mary Ott, the 
victim of the abortions charged against the defendant, 
"When were you arrested in this case?" As a matter of 
fact she never had been arrested and when called to account 
by the court, Offutt only answered that he had a right to 
enquire whether the witness had been arrested in this 
case. 





IV. He constantly tried to create an episode that might lead 
the court to direct a mistrial. 





3 
This order also belatedly attempted to appoint the United States Attorney 
and two of his assistants as attorneys to represent the court below 
(J.A. 3). | 
Appellant at a prior hearing was acquitted by J udge McLaughlin of 
Charges II and IV of the court's order to show cause. The conviction 
of appellant by Judge McLaughlin on Charges I and III of the order to 
show cause of March 11, 1955, was reversed by this Honorable Court 
in Offutt v. United States, 98 U.S. App. D.C. 69, 232 F 2d 69, and this 
Court remanded the case for another hearing consistent with its opinion. 





On remand and prior to the calling of the case for a hearing before 
Visiting Judge R. N. Wilkin sitting in the court below appellant filed a 
motion to dismiss the application for a rule to show cause and to dis- 
charge the rule to show cause (J.A. 5) on the ground that the controlling 
provisions of Rule 42(b) of the Federal Rules of Criminal Procedure had 
not been complied with, that the application for the rule was improvidently 





issued and issued without the necessary prior authority of the presiding 
judge in the Peckham case, that the charges designated I and Il of the 
order to show cause are insufficient and under the public policy of Con- 
gress announced in 18 U.S.C. A. 3285, the charges are brought too late 
and appellant had been denied his right to a speedy and public trial of these 
criminal charges contrary to the provisions of the Sixth Amendment. 

The delay of four years and three months in bringing the case to trial 
is attributable to the prosecution's choice of proceedings of obvious and 
dubious legality and not to any action of the appellant. 

Appellant also filed prior to the calling of the case for hearing a 
motion and demand for a jury trial (J. A. 7) on the grounds that Rule 42(b) 
of the Federal Rules of Criminal Procedure preserves to the accused in 
contempt cases-his right to trial by jury and because Article Il, Sec. 2, 
the Fifth and Sixth Amendments to the Constitution provide that the trial 
of all crimes except in cases of impeachment shall be by jury, that no 





person shall be deprived of life, liberty or property without due process 
of law and that in all criminal prosecutions the accused shall enjoy the 
right to a speedy trial by an impartial jury, and because the charges 
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involved a controversy between a judge of the court below and a member 


of the bar that the proper administration of criminal justice and the pro- 
tection in the eyes of the public of the appearance of impartial justice 
required that appellant have a jury trial. The court below overruled both 
motions of appellant (J.A. 10). 

On September 24, 1956 Judge Wilkin ordered that the case proceed 
in accordance with the mandates and opinions of the Supreme Court and 
the Court of Appeals (J. A. 66). Whereupon without any opening statement 
the prosecution had the clerk of the court produce the transcript of the 
testimony in the case of United States v. Peckham, Criminal No. 579-52, 
covering 15 days of testimony and offered it in evidence. Appellant ob- 
jected to this method of trying the case contending that the record should 
not be burdened with a 2, 000 page transcript and that the prosecution 
should be required to read from this record those instances upon which 
the prosecution relied (J. A. 66-67). This procedure was also objected 
to as unfair and contrary to the bill of particulars which had been fur- 
nished which referred to specified instances in the record and that if 
the prosecution was permitted to put the entire transcript in evidence 
against appellant that this destroyed the effect of the bill of particulars 
and the appellant was not in a position to defend against the entire record 
on such short notice (J. A. 67-68). The entire record was received in 
evidence by Judge Wilkin against appellant (J. A. 68). The prosecution 
then read parts of this transcript in support of Charges I and III of the 
order to show cause (J. A. 68-140). After reading these excerpts the 
prosecution rested (J. A. 140-142). 

Appellant then moved for a finding of not guilty on Charges I and III 
of the order to show cause because the mere offering in evidence of 
transcript of the evidence in the Peckham case and the reading of some 


excerpts therefrom did not establish the guilt of appellant beyond a 
reasonable doubt under Charges I and III of the order to show cause. 
(J.A. 142-146). Appellant pointed out that this is precisely the same 
procedure which had been followed in his earlier "hearing" before 
Judge McLaughlin where the prosecution also relied only upon the 














5 
transcript in the Peckham case and that this Honorable Court had reversed 
Judge McLaughlin's finding of guilt based upon the transcript alone and 
had remanded the case back to the court below in order that appellant 
be afforded a hearing. We say a hearing involves an opening statement, 
the testimony of witnesses, supporting the prosecution's case in chief 
concerning Charges I and III of the order of March 11, 1955 which charges 
appellant with making insolent, insulting and offensive remarks to the 
court and was therefore discourteous and asking of witnesses questions 
for which there was no foundation. (J.A. 142- 146). | 

Appellant pointed out that as the prosecution relied only upon the 





transcript and adduced no other evidence that did not establish guilt 
beyond a reasonable doubt and appellant was entitled, when the Govern- 
ment rested its case in this fashion, for a finding inl his favor on Charges 
I and Ill (J. A. 142-146). Judge Wilkin "overruled" appellant's proper 
motion for a finding in his favor. (J.A. 146). : 
This Court should know that at the time the Government rested that 
all of the jurors including the two alternate jurors were under subpoena 
to testify on behalf of the prosecution, (J. A. 534-535) were in the witness 


room and under their subpoenas were not to depart without leave of court. 





(J.A. 8-9) Yet none of these jurors, nor the presiding judge who sat in the 
Peckham trial (Judge Holtzoff) who was sitting in this courthouse when 

the case below was tried, nor the prosecuting attorney McLaughlin, who 
was also in the courthouse when the case was tried were called as wit- 
nesses to testify in support of the prosecution's case in chief. (J. A. 534- 
535). | 


Counsel for appellant thereupon made an opening statement (J. A. 148- 
159) and then adduced the following evidence: Appellant called in his 
defense ten respected members of the bar who attended the Peckham trial 


and witnessed and were familiar with the instances of alleged discourtesy 
relied upon by the prosecution in support of Charge I below. The following 
attorneys and members of the bar testified: Earl H. Davis (J. A. 160); 
Abraham Chaifetz (J. A. 178); James F. Bird (J. A.;| 193); Jean M. 
Boardman (J. A. 199); Irving A. Levine (J. A. 216); David Fillmore 
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Smith (J. A. 224); John J. Spriggs (J. A. 267); Jacob Stein (J. A. 285); 
O. R. McGuire (J. A. 293); and Charlotte Maskey (J.A. 374) and ap- 
pellant (J. A. 375). 


In addition another attorney, George Hayes, Chairman of the Public a 
Utilities Commission, in view of the court's admonition that further ‘ 
testimony in the case would be cumulative (J.A. 373) was not called but ¥ 
was proffered in corroboration of the testimony of O. R. McGuire - 
(J.A. 375). " 

Two prominent criminal attorneys also appeared in court to testify : 
in Mr. Offutt’s defense concerning the advice and counsel they had given 7 
him that he should make objections and appropriate motions dealing with 
the misconduct of the trial judge and describe therein the tones and in- 
flections of his voice and his mannerisms when deemed prejudicial at 
the time the prejudicial actions occurred and that it was Mr. Offutt's * 


duty to his client to make these objections and motions, namely, Myron C. 
Ehrlich and T. Emmett McKenzie. (J.A. 443-444). They also advised 
appellant if the judge would not permit him to come to the bench, he 
should make his objections and motions in open court. A stipulation 

was entered into by the prosecution that these attorneys were "fine" 
attorneys and would testify in the foregoing manner in Mr. Offutt's 
defense (J.A. 443-444). 

It pointed out to the trial judge that four other respected members 
of the bar who would have been important witnesses in the case had died 
during the four year's delay in the affording of a hearing to appellant and 
that because of the delay appellant was deprived of this important testi- 
mony to his prejudice (J. A. 411). 

Several of the attorneys who testified in Mr. Offutt's defense had 
attended all or substantially all of the Peckham trial, namely Mr. Stein, 
Mr. Smith, and Miss Maskey. Others had witnessed many of the in- 
stances relied upon by the prosecution as supporting the charges, namely 
Mr. Davis, Mr. Chaifetz, Mr. Boardman and Mr. Levine. 

The testimony of these respected members of the bar was all one 


way and to the effect that appellant at no time was insolent, insulting or ‘ 
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offensive to the court below and at no time was he guilty of any dis- 


courtesy to that court. All witnesses agreed that Mr. Offutt's lan- 
guage, manner, mannerisms, tone of voice and his movements were 
proper, courteous and could not be construed as insolent, insulting, 
offensive or discourteous. All witnesses who witnessed the factual 
situations which were involved in the objections and motions of the ap- 
pellant testified that the factual bases upon which these objections and 
motions were predicated actually occurred as stated in the objections 

and the motions. In other words where objections were made to the 

tone of the trial judge's voice, his prejudicial movements, his prejudicial 
mannerisms and to the judge signalling the prosecutor and to the judge's 





yelling on many occasions all witnesses testified that the described 
conduct occurred therefore appellant's objections and motions were 
based upon true facts. All agreed that the descriptions in the objections 
and in the motions concerning the trial judge's misconduct, the mis- 
conduct of the prosecutor and the misconduct of the prosecutrix were 
factually correct and justified the objections and motions made by 
appellant. | 

Appellant himself testified at length (J. A. 375 et seq.) His testimony 
was clear, direct and precise and was to the effect that every objection 
that he made and every motion that he made dealing with misconduct of 
the trial judge and the prosecutor, and the prosecutrix predicated upon 
prejudicial actions and situations involving the trial judge, the prosecutor 
and the prosecutrix, that the facts as detailed in the objections and in the 
motions were true. Appellant further testified that every action which 
he took in the Peckham trial, every objection he made, every motion 
that he made and every question that he asked were made and asked in 
good faith and that at no time did appellant in any way intend to be in- 
solent, insulting, offensive or discourteous to the court. Appellant 
testified his tones of voice were normal, proper, not discourteous and 
he used no improper language against the court. : 


Insofar as Charge III is concerned which accuses appellant of 


asking questions of witnesses for which there was no foundation, 
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appellant testified that every question upon which the prosecution 


rested its case in this charge had basis in fact. Thus appellant testi- 

fied. that he had definite information and believed that Mary Ott, the 

victim of the abortions charged in the indictment and the chief prose- 
cution witness had been arrested by the police, had been taken into 
custody and had been questioned by both the police and representatives 

of the United States Attorney's Office while under arrest. The only other 
question which the court found the appellant asked without a foundation 

"in law” is a question by appellant to the prosecution's doctor as to 
whether or not the prosecutrix had tried to induce the doctors in the 

Naval Medical Center in 1950 to perform an abortion on her. Mr. Offutt 
testified that he had direct evidence establishing that the prosecuting 
witness had tried to induce the doctors in the Naval Medical Center to 
perform an abortion on her and this fact was disclosed by a doctor and 

the hospital records at the Center. In addition, Mr. Spriggs, the attorney 
appointed by the court to defend the defendant, Dr. Peckham, also testified 
that he knew this woman had tried to induce an abortion on herself that 

he felt this question was a proper one, that he advised Mr. Offutt to ask 

it because it was his opinion that one of the defenses to the abortion 
charges in the indictment should be that the prosecution witness Ott had 
experience in abortions, had sought abortions on herself, and actually 
self-aborted herself on the occasions charged in the indictment. (J. A. 267- 
272). The Memorandum Opinion of the court finds that appellant had 
foundation in fact for every question he asked of the witnesses Ott and 
Kirkpatrick which was relied upon by the prosecution under Charge III 

(J. A. 18-19) but reached the novel conclusion that concerning two 
questions there was no foundation "in law" for asking them. Such a 
finding cannot support Charge III because that deals with a lack of 
foundation not "in law" but "in fact". It having been established to 

the satisfaction of the trial judge that there was actual basis for every 
question asked by appellant involved in Charge III appellant should have 


been acquitted because the prosecution failed to prove lack of foundation 
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for these questions, and the undisputed evidence established a proper 


foundation in fact for each of them. | 
The prosecution called two jurors as witnesses in rebuttal. Their 
testimony was objected to on the ground that it was not rebuttal testimony 


but was in case in chief, that these witnesses had been under subpoena 





since the beginning of the trial and should have testified in chief in 
order that appellant might be in a position to question the remaining 12 
jurors who did not actually testify, and that this bringing in of these two 
jurors in rebuttal deprived appellant of this opportunity. The permitting 
of the testimony of these two jurors appellant contended was unfair and 
no reason was given by the prosecution why the jurors did not testify 





in chief even though under subpoena and even though they were in at- 
tendance when the prosecution put on its case in chief ‘ 

Moreover, the two bases which these two jurors used to state that 
Mr. Offutt provoked the judge dealt with his repeating questions the 
judge had excluded and with his many motions to obtain a mistrial. As 
appellant had been acquitted on Charges II and IV which specifically 
charged Mr. Offutt with contempt in repeating questions and constantly 
moving for a mistrial it was improper for the trial judge to permit these 
two jurors in rebuttal to use these grounds as a basis for their improper 


conclusions which were objected to that appellant by repeating questions 





and moving for a mistrial provoked the trial judge. ‘Both jurors however 
agreed that the judge was angry, lost his temper, and exhibited anger 
and temper against appellant. (J.A. 512-513, 518). 
The trial judge filed a Memorandum Opinion (J iA. 11) and Findings 
of Fact and Conclusions of Law (J. A. 22) finding appellant guilty as 
charged and sentenced him to the custody of the Marshal for 48 hours. 


The Memorandum Opinion of the trial judge imposes upon trial counsel 





and particularly upon the appellant impossible standards of conduct. That 
opinion holds that no matter what the improper conduct of the trial judge 
may be that that will never justify such conduct as appellant engaged in 

at the trial. Of course, this is an impossible standard of conduct be- 


cause it permits a judge by improper conduct to harrass, annoy, needle 








10 
and even bait an attorney into a retort or defensive statement concerning 
that judge's improper conduct, yet in such circumstances and measured 
by the rule of the court below the attorney's retort constitutes criminal 
contempt. This cannot be the law. Moreover, the court implies that 
trial counsel can never address a trial judge without obtaining leave 
first to address him, and even if criticisms and accusations against 
the judge's conduct are factually correct counsel "should be silent" and 
should trust that "his silence will plead his cause."" The court below 
even states that appellant's conduct should be measured by the conduct 
of Socrates who accepted death with "magnificence, equanimity and sub- 
mission" even when the death sentence "is unjust". (J.A. 16-18). Of 
course, no such principle should have been applied to an advocate. 
Cases are never won by silence and an advocate should never permit 
his client to be sentenced unjustly until he has exhausted every means 
at his command to correct that injustice. If the principles announced by 
the Court below remain as standards of conduct concerning trial counsel 
advocacy is at an end and that effective assistance of counsel guaranteed 
by the Sixth Amendment to our Constitution would be destroyed. 

The judge below also infers that appellant should have stood moot 
and not made the objections and motions that he did in the court below 
because "Jesus of Nazareth stood mute before Pilate" and appellant 
should have kept silent in the court below because "Jesus kept silent". 

Of course, this statement even though factually and historically incorrect 
is not the proper test to apply to an advocate. Christ, according to the 
Bible, did not stand mute before Pilate and answered to Pilate courageously 
and denied the accusations against him. Of course, no advocate in his 

trial work can meet the Godlike standards of Jesus. Jesus to the 

Christian world exemplified Godlike perfection. No human being yet has 
achieved the perfection of God and certainly trial work cannot be measured 
by such a standard. (J.A. 17-18). 

The trial judge also cites as examples measuring appellant's trial 
conduct Thomas More's Farewell to his Judges as an example of meekness 
and the action of Chief Justice Coke who refused to argue further with 
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the King of England, when the King persisted in asserting his “arbitrary” 





will. How this conduct can be applied to appellant's! conduct as an ad- 
vocate in the trial below is beyond our comprehension. Other examples 
which the judge below says control appellant's conduct in the trial of a 
criminal case is the example of Cardinal Mindszenty which is characterized 
by George N. Shuster as "silent martyrdom". Of course, silent martyrdom 
is not the function of an advocate and an advocate cannot be judged by 

the conduct of Cardinal Mindszenty who was a defendant on trial for 
alleged treason. (J.A. 17-18). And neither can the fundamental princi- 
ple of life as stated by Girard Groote, a writer of the 14th Century, 

that human beings must show patience and humility in order to become 
stronger than their enemies (J.A. 18) be applied asia test to determine 

the correctness of an advocate defending an accused in a criminal trial. 
Such principles of human conduct based on Christlike doctrines of 

humility and grace are not tests controlling the rightness or wrongness 





of actions taken by advocates in criminal cases. The fundamental con- 
clusion of the judge below that judicial impropriety cannot be considered 
a complete defense is basically incorrect. The obligations of attorneys 
and judges are reciprocal and if a judge breaches this reciprocal duty 
and brings about a situation in which words which would not otherwise 
be used are used by an attorney in the defense of his client that judicial 
impropriety can be a defense to a charge of contempt. The whole tenor 
of the Memorandum Opinion and the Findings of the ‘court below is 

that a lawyer should in effect "genuflect" (J. A. 21) befoxe a trial judge, that 
he must be humbie and that humility forestalls humiliation, and it is this 
philisophy of the judge below which caused him to characterize the ob- 
jections and motions made by appellant to the judge's and prosecutor's 
misconduct as "backtalk", on the theory that a lawyer trying a case is 
junior and subordinate to a judge and therefore cannot make such ob- 





jections and motions to improper conduct of the judge and the prosecutor. / 
(J. A. 17-21). i 

On the basis of the Memorandum Opinion of the Court (J. A. 11 et seq), 
the Findings of Fact of the court (J.A. 22 et seq.) and the announcement 
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made in open court at the end of the hearing appellant should have been 
acquitted on Charges I and III. We submit the evidence and such findings 
as the judge below made support only the findings submitted by appellant. 
(J.A. 31-50). Appellant appealed the judgement of conviction on Charges 
I and Hil to this Court. 

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 

INVOLVED 
Constitutional provisions, statutes and rules involved are printed 


herein as a Supplement. 
STATEMENT OF POINTS ON APPEAL 


The appellant relies on the following points on appeal: 

1. Judge Wilkin lacked jurisdiction and it was error to commence 
the hearing on September 24, 1956. 

2. The Court erred in denying appellant's Motion to Dismiss the 
Application and Discharge the Rule. 

3. The Court erred in denying the appellant's Motion and Demand 
for a jury trial. 

4. The Court erred in failing to grant the Motion of the appellant . 
for a finding and judgment in Charges I and III of the Order to Show 
Cause of March 11, 1955, made by the appellant at the conclusion of 
the appellee's case in chief. ) 

5. The Court erred in permitting, after appellant's case had been 
closed, the appellee to submit and the court to receive in evidence against 
appellant the testimony of two jurors and the proffered testimony of two 
other jurors because such evidence was not rebuttal evidence but consti- 
tuted evidence in chief because no good cause was shown for not pre- 
senting this testimony as a part of the case in chief of appellee. 

6. The Court erred in denying the renewed Motion of Appellant 
for a finding and judgment in his favor on Charges I and III of the Order 
to Show Cause of March 11, 1955, made at the conclusion of all of the 
evidence. | 


~ oe — — 
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7. The Court erred in receiving as evidence the testimony of two 
jurors over the objections of the appellant. | 
8. The Court erred in adopting as its Findings ‘substantially the 
proposed Findings of Fact and Conclusions of Law of the appellee, 
because they were not supported by the evidence beyond a reasonable 
doubt. | 
9. The Court erred in not adopting the proposed Findings of Fact 
and Conclusions of Law of appellee because they were supported by 
the evidence. | 
10. The Court erred in entering its Memorandum Opinion and 
Findings of Fact and Conclusions of Law because neither is supported 
by the evidence beyond a reasonable doubt. ! 
11. The Court erred in entering its Order of October 11, 1956 
finding the appellant guilty as charged, because in its written and oral 


Opinions the Court found insofar as Charge III is concerned that appellant 





had foundations in fact for every question asked, which is used as a 
basis for the charge of contempt in Charge III, and ruled that the asking 
of such questions was not contempt per se. This Order also was er- 
roneous in finding appellant guilty as charged because the evidence does 
not establish guilt beyond a reasonable doubt. 
12. The Court erred in not permitting appellant or his counsel to 
make a statement prior to sentencing. The sentence of the Court imposed 
in its Order of October 11, 1956 is excessive. 
13. The proceedings in their entirety were unfair and a denial to 
appellant of due process of law. | 
14. And other errors apparent of record. 





SUMMARY OF ARGUMENT 
I. The application of the United States Attorney and the rule to 
show cause should have been dismissed. In any event Judge Wilkin 
lacked jurisdiction to proceed on September 24, 1956, because among 
other things no judgment was ever entered by the court below on the 
Mandate prusuant to this Court's remand in Offutt v. United States, 
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98 U.S. App. D.C. 69, 232 F. 2d 69. No order was entered vacating 
Judge McLaughlin's prior orders and reinstating this case on the trial 
docket of the court below for hearing. The proceeding in the court 
below was controlled by the decision in Offutt v. United States, 348 
U.S. 14, 99 L. Ed. 10. The conclusion of the Supreme Court in the 
Offutt case, and in this Court in the second Offutt case, supra, hold 
that the principles of Cooke v. United States, 267 U.S. 517, 69 L. Ed. 767 
controlled the proceedings below. The instruction of the Supreme Court 
was that there be a second "hearing", and before another judge and this 
is the mandate of this Court in the second Offutt case. This makes 
applicable to the proceedings below Rule 42(b). Rule 42(b) provides 
thatthe order to show cause in a contempt case is to be issued by “the 
Judge" presiding over the case wherein the conduct occurred. No 
charges against appellant were ever filed below by the presiding judge 
in the Peckham case. Hence both the application and the rule should 
have been dismissed and discharged as improperly and improvidently 
filed and issued. 

Rule 42(b) contemplates a trial of all contempts other than those 
disposed of summarily, and preserves the right of trial by jury. We 
again submit that this proceeding should be considered on the same 
basis as all other criminal contempts and it should be considered as 
barred by the one year statute of limitations governing such contempts. 
18 U.S. C. A. 3285. 


The transcript referred to by the United States Attorney and produced — 


in the trial below showed that the evidence on which the prosecution trial 
occurred during the Peckham trial which commenced on May 27, 1952 
and ended June 16, 1952 (Prosecution's Exh. 1), thus when the hearing 
before Judge Wilkin started on September 24, 1956, more than 4 years 
and 3 months had elapsed since the events occurred on which the charges 
below are based. The Peckham transcript shows that on June 16, 1952, 
when Judge Holtzoff erroneously adjudged appellant in contempt, that 
contempt demanded a notice of charges, a hearing on the merits and the 
right to counsel. The court below erroneously denied this proper request 
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and at the second hearing Judge McLaughlin also erroneously denied 


appellant's request for a hearing. As appellant dem 


anded a trial, which 


demands were erroneously denied by the court below, on insistence of 


the prosecution, the 4 years and 3 months delay in affording the appellant 


a hearing are chargeable in the court below and its prosecutors and not 


to appellant. This delay of 4 years and 3 months is 
guarantee of a speedy trial afforded appellant by the 


to the Constitution. How is the right to a speedy tri 


a violation of the 
[Sixth Amendment 
al to be protected? 





We submit that the right to a speedy trial should be protected by a dis- 


missal of the charges. Petition of Provoo, 17 F.R. 


without opinion by the Supreme Court of the United S$ 


D. 183 confirmed 
tates, 76S. Ct. R. 


101. The delay prejudiced appellant because he lost the testimony of 


four attorneys, who attended the trial and who could: 


his defense, through death. 


have testified in 


II. Rule 42(b) recognizes the right of trial by jury in contempt 


cases. The policy of Congress concerning criminal | 


are not to be summarily disposed of is declared in 1 


‘contempts which 
8 U.S.C.A. 


Sec. 3691. The contempts here involved are controlled by 42(b), are 


not to be dealt with summarily, therefore, they should be tried by a 


jury. Where charges involve the court itself, we submit that impartial 


justice and the appearance of impartial justice requi 


rather than a trial by a judge, particularly when the 


reading prior opinions of this court and the Supreme: 





re a trial by jury 

| 

judge insists upon 
Court concerning 





appellant's conduct and uses those opinions as a basis for finding guilt 


in his Memorandum Opinion. A judge cannot render 


an impartial finding 


in this case because his thinking necessarily is colored by these opinions, 


by his contact with his fellow judges, and by his desire to uphold irres- 


pective of provocation and wrongdoing the conduct of 





a judge on the 


theory that a judge can do no wrong. We submit that the direction of 


| 
concurring Justices Black and Douglas in Offutt v. United States, 
348 U.S. 11, that appellant have a jury trial afforded the only means 
whereby he could obtain a fair trial of the charges against him in the 


court below and which would have the appearance of f 


of the public. 


airness in the eyes 








16 

Ii. The two charges on which appellant has been found guilty were 
supported in the prosecution's case in chief only by excerpts from the 
transcript in the Peckham case. On the receipt of this transcript the 
prosecution rested. Certainly that transcript did not establish guilt of 
appellant of the charges beyond a reasonable doubt. Every citation to the 
transcript on which the prosecution relied shows on its face a factual 
basis for the objections and motions of appellant. In the absence of a 
showing that these factual bases were false, obviously no contempt 
occurred in the making of the objections and the motions because in 
every instance the language used in the motions and objections of ap- 
pellant is courteous and not contemptuous. As this Court pointed out 
in the first Offutt case the tones of Mr. Offutt's motions and objections 
do not appear record, hence the transcript will not support the charges 
that his manner and tone were contemptuous. . Certainly the trans- 
cript does not support a charge that questions asked by appellant had no 
foundation in fact. The transcript is silent as to the foundation upon which 
appellant based his questions. In this state of the record it was error 
for the court to overrule the motion of appellant for findings of not guilty 
in his favor on Charges I and III because the transcript which consisted 
of the prosecution's case in chief does not establish the guilt of appellant 
beyond a reasonable doubt. 

IV. Ten members of the bar and appellant testified in appellant's 
defense. Four other attorneys’ testimony was proffered and stipulated 
in appellant's defense. The evidence was all one way and established 
that every basis of fact recited in every objection and motion made by 
appellant was truly stated in the objections and motions. All of these 
witnesses testified that they saw no provocation coming from Mr. Offutt 
but on the other hand the provocation came from the presiding judge that 
he exhibited temper and anger,was riding appellant, was unduly inter- 
fering, with the cross-examination by the appellant of prosecution wit- 
nesses and displayed anger, temper, raised his voice and made threatening 
movements with his body and hands. The evidence was all to the effect 
that appellant did not react in kind and did not use any insulting tones 
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or movements in making his replies, objections and motions at the 
trial. The evidence was all one way that appellant under the circum- 
stances as they existed in this case did not use any abusive or improper 
language but on the contrary abusive language was directed by both the 
trial judge and the prosecutor to the appellant. Every instance relied 
upon by the prosecution and by the court below in its findings was thorough- 





ly explained by uncontradicted evidence of the many witnesses who testi- 
fied for the appellant, and by the direct testimony of the appellant him- 
self. Appellant's evidence, which was never contradicted by the prosecu- 
tion, showed that the questions which the prosecution claimed were asked 
without foundation all had foundation in fact and were justified. Findings 
of the court and its statement from the bench at the conclusion of the trial 
established that every question appellant had asked had foundation in fact. 
The abortive testimony of the two jurors did not overcome the great pre- 
ponderance of evidence adduced in this trial in the defense of appellant, 
particularly when the jurors admitted that not Mr. Offutt but the trial 
judge exhibited temper, anger and lost his head. On this state of the 
record the court below should have found the appellant not guilty of 
Charges I and III. | 
V. The standards of guilt applied by the court to the evidence in this 
case are impossible and unreasonable and do not justify the court's 
findings of guilt against appellant. The Memorandum Opinion of the 
court poses the firm belief of the trial judge that no matter how wrong a 





judge may be and no matter how he provokes a defense counsel, ina 
criminal case that such actions and provocations coming from the judge, 
if answered in good faith by an attorney in order to protect the rights 

of his client, can never be a defense to a charge based on such facts 

of criminal contempt against the trial lawyer. The'standards of guilt 
and the standards of conduct applied by the court against appellant are 
improper standards and cannot be used as a basis for a finding of guilt. 





A finding of guilt based upon obiter statements in the opinion of the 


Supreme Court of the United States in the Offutt case and in the opinions 
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of this Court in the two Offutt cases decided by it is not proper. A 
finding of guilt should be based upon the evidence and not upon obiter 
statements contained in court opinions. This method of finding guilt 
coupled with the permitting of the jurors testimony in rebuttal instead 
of requiring that testimony to be introduced in the case in chief and 
the manner in which the case was presented deprived appellant of 
a fair and impartial trial and the finding of guilt based thereon should 


be set aside as a nullity. 


VI. The sentence of the court below is a nullity because neither 
the appellant nor his counsel were permitted to make any statement 


prior to the imposition of sentence as required by law. Moreover 


the sentence of the court imposed in its order of October 11, 1956 


is excessive and as the court admitted was predicated upon the re- 
duced sentence imposed by this court on four charges of contempt, 
two of which on remand resulted in acquittals in favor of appellant. 
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ARGUMENT 


THE COURT BELOW SHOULD HAVE DISMISSED THE 
APPLICATION AND DISCHARGED THE ORDER TO SHOW 
CAUSE CHARGING APPELLANT WITH CRIMINAL CON- 
TEMPT BECAUSE OF THE FAILURE TO COMPLY, WITH 
RULE 42 (b) OF THE FEDERAL RULES OF CRIMINAL PRO- 
CEDURE, BECAUSE THE HEARING WAS TOO LONG DE- 
LAYED AND BECAUSE THE DELAY IN AFFORDING 
APPELLANT A HEARING WAS CHARGEABLE TO THE 
PROSECUTION: THEREFORE, APPELLANT HAS BEEN 
DENIED THAT SPEEDY TRIAL GUARANTEED HIM BY 
THE SIXTH AMENDMENT TO THE CONSTITUTION AND 
BECAUSE INSUFFICIENT, 





The two charges of criminal contempt concerning which appellant 





was erroneously convicted below are identical with two findings of con- 
tempt which were considered by this Court in the f irst Offutt case and by 
the Supreme Court in Offutt v. United States, 348 U.S. 14, 99 L. Ed. 10. 
These two charges are those which this Court remanded for further pro- 
ceedings in Offutt v. United States, 98 U.S. App. D.C. 69, 232 F. 2d 69. 
In this Court's opinion in the last Offutt case this Court pointed out that 
the other points raised by appellant and not discussed in this Court's 
opinion could be disposed of by the District Court on remand. Basically, 
except for inferences which might be drawn from this Court's statement 
of the case, this Court held that the case had to be remanded because 
evidence proffered by Mr. Offutt should have been received under Charges 
Iand III as relevant and material on the issue of complete exculpation 
and in extenuation. This Court did not pass upon the! question raised by 
appellant that Charges were insufficient, were brought too late, and that 
appellant had been denied a speedy trial, and in reading the last paragraph 


of the Court's opinion these points should have been disposed of and 


ruled upon by the Court below on remand. 


Accordingly, we submit the proceedings below did not follow Rule 
42(b) of the Federal Rules of Criminal Procedure. No effort was made to 
proceed against Mr. Offutt in either the Peckham case nor in the contempt 








20 
proceedings conducted summarily by Judge Holtzoff at the end of the 
Peckham trial. On the contrary a new proceeding with a new trial 
number was instituted by the United States Attorney on March 11, 1955, 
before he was appointed to act for the court. As Rule 42(b) limits the 
bringing of charges of criminal contempt occurring in open court to the 
presiding judge, by use of the language "the judge" we submit it is only 
after contempt charges are filed by that judge, who saw and heard the 
open court contempts, that another judge not familiar with them there- 
after can be appointed, when the presiding judge is disqualified as here, 


to preside over the hearing. No order was entered by Judge Holtzoff, 


the presiding judge in the Peckham case, either appointing the United 
States Attorney to represent the court or some other attorney, nor was 
any order to show cause against Mr. Offutt entered by Judge Holtzoff. 
Hence, the application below, the order to show cause and the present 
proceedings are void because not in conformity with Rule 42(b). 

When the case was remanded to the District Court, no order was 
ever entered in this case on the Mandate, i.e., the certified copy of 
this Court's opinion as amended and its judgment of November 8, 1954, 
hence nothing was pending to be tried by Judge Wilkin until such an order 
on the Mandate was entered. (J.A. 50-56 - Docket Entries) The recog- 
nized procedure on remand of the case for trial is to enter thereafter an 
appropriate order or orders in conformity with this Court's decision, 
vacating prior orders of guilt and reinstating the case for another trial. 
This was never done. Hence the case was never properly assigned for 
hearing because it was never restored by appropriate order to trial 
docket of the court below. Charges I and III below are identical with 
two of the findings of contempt of Judge Holtzoff entered at the end of 
the Peckham case and considered by this Court in the first Offutt case, 
and there designated as Findings Iand VI. It was at the end of the 
Peckham trial that Judge Holtzoff erroneously, summarily sentenced 
appellant for contempt on identical charges here involved, denying to 
appellant any trial or hearing of these charges including the right to 
counsel. On appeal the Supreme Court of the United States ultimately 
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reversed Judge Holtzoff's charges and remanded the!case with instruc- 


tions, if appellant were to be tried again, he was entitled to a hearing 


before another judge. On remand from the Supreme Court the case came 








Fi on for hearing on four charges originally identical with four findings of 
Judge Holtzoff including Charges I and III now before this Court. The 
» judge hearing those charges was Judge McLaughlin who acquitted appel- 


lant on Charges II and IV and convicted him on these charges I and III, 
fining him $500.00. On the second appeal this Court reversed the find- 
ing of guilt on Charges I and III and remanded the case for another trial 
because the prosecution and the court below erroneously again proceeded 


- summarily and refused to permit appellant to offer any evidence in de- 





| fense or mitigation of the charges. In excess of four years and three 
months have passed since the end of the Peckham trial on June 16, 1952. 
All delays in this case which had caused this time to pass are the re- 
sponsibility of and chargeable to the prosecution and! the court below. 
Appellant has demanded from the beginning a hearing and a trial in 

, which he could submit evidence and be represented by counsel. This 

right, as the Supreme Court of the United States and|this Court have 

ruled he should have received, was wrongfully denied him by the prose- 

cution. We submit that four years and three months delay now attribut- 





| able to the court below and the prosecution has deprived the appellant 

; of that speedy trial guaranteed him by the Sixth Amendment to the Con- 
stitution. We now say that because of this delay appellant was preju- 

Fr diced because four important witnesses died during this period. The 

only way appellant's right to a speedy trial guaranteed him by the Con- 





. stitution could be protected was by the dismissal of these stale charges. 
The Constitutional guarantee of a speedy trial is now a part of due pro- 
cess of law in the Federal Courts and is self-executing. Petition of 
Provoo, 17 F.R.D. 183, affirmed by the Supreme Court of the United 
States without opinion, 76S. Ct. R. 101. We submit, when the Supreme 
> Court affirmed the Provoo case that it upheld the basic rulings of Judge 











Thomsen on the Constitutional question raised in that case dealing with 
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the right of an accused to a speedy trial. We submit it is now the law, 
as held by Judge Thomsen in the Provoo case, "the right to a speedy 
trial is of long standing and has been jealously guarded over the cen- 
turies."' Judge Thomsen ruled that this right was protected by the pro- 
visions of the Magna Carta and was a right cherished by the British 
people who settled the colonies. 

As the Provoo case pointed out, Cooley (Constitutional Limitations, 
8th Edition, 1927, Vol. 1, p. 645 et seq.) (17 F.R.D. 183, 198) states, 
"When a person charged with crime is ready to proceed at once to trial 
no delay on the part of the prosecution is reasonable, except only that 
which is necessary for proper preparation and to secure the attendance 


of witnesses.'t ‘The Provoo case decided that this was a rule that was 


applied in many State cases; citing Dickoff v. Dewell, 1942, 152 Fla. 

240, 9 So. 2d 804; People v. Molinari, 1937, 23 Cal. App. 2d Supp. 761, 
67 P. 2d 767; Harris v. Municipal Court, 1930, 209 Cal. 55, 285 P. 699, | 
Ex parte Miller, 1919, 66 Colo. 261, 180 P. 749; Von Feldstein v. State, 
1915, 17 Ariz. 245, 150 P. 235; Yule v. State, 1914, 16 Ariz. 134, 

141 P. 570; In re Bergerow, 1901, 133 Cal. 349, 65 P. 828; State v. 
Phil, 1827, 1Stew., Ala. 31; State v. Sims, 1807, 1 Tenn. 253; State 

v. Stalnaker, 1806, 2 Brev., S.C. 44; State v. Maurignos, 1805, T.U. P. 
Charit., Ga. 24. 

Accordingly, Judge Thomsen decided that the delay in the Provoo 
case was caused, as here, by the acts of the prosecution and that be- 
cause Provoo (like Offutt) announced ready for trial and moved to dismiss 
the indictment because he had been denied a speedy trial that he was en- 
titled to the dismissal of the indictment because the delay violated 
Provoo's right to a speedy trial. 

The Provoo case also cited and followed a decision of this Court, 
and one of the court below, namely, U.S. v. McWilliams, 163 F. 2d 695, 
and U.S. v. McWilliams, 69 F. Supp. 812. In the McWilliams cases, 
an indictment for sedition was brought in 1944 against a number of 
defendants. The trial commenced but ended in a mistrial because of 
the presiding judge’s death. Several but not all defendants moved 
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thereafter for a trial but without results. A new judge was assigned to 
the case early in 1946, Chief Judge Laws of the District Court. He con- 
cluded it was his plain duty to dismiss the indictment stating that the 

| 





long delays which had been granted prevented the defendants from obtain- 
ing a fair trial. He further held that to permit the case, after two years : 
to go to trial would be "unjust and unAmerican" and a "travesty on jus- 
tice’. (163 F. 2d 696). On appeal this Court unanimously affirmed Judge 
Laws and concluded that his dismissal of the indictment was altogether 
reasonable and proper (163 F. 2d 695-696). The denial by the court be- 
low of appellant's motion to dismiss the application and to discharge the 
order to show cause was erroneous and conflicts with the ruling of the 
Supreme Court of the United States and the affirmed decision of Judge 
Thomsen in the Provoo case. The decisions in the McWilliams cases 
and the numerous other decisions we have cited in this section of our 
brief decided in the Federal Courts and in the State Courts dealing with 
the Constitutional guarantee of a speedy trial require the dismissal of 
stale charges against appellant. As this Court ruled that the questions 
not decided in the opinion should be decided on remand it was proper for 
appellant to renew his motions to dismiss the application and discharge 
the rule for the reasons stated. It was prejudicial error for the court 
below not to grant appellant's motion to dismiss. __ 
The prosecution below instead of preparing appropriate and pro- 


per criminal contempt charges against appellant merely excerpted and 





copied Judge Holtzoff's findings of guilt insofar as present Charges I 
and III are concerned. Because finding language in very general terms 


was used, the charge of criminal contempt against appellant is insuf- 
| 


ficient. Judge Holtzoff's two findings in general language stated only 
that appellant was discourteous to the trial court and on several occa- 


sions asked prejudicial questions of witnesses for which there was no 


2 Yet a much greater delay, which has been caused by the erroneous acts of the court below and 
of its prosecutors, has occurred here. Instead of there being two years delay, in our case there is a 
delay in excess of four years and three months, This delay prejudiced appellant because four impor- 
tant witnesses died. | 


i 
| 
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foundation. No instance of actual discourteous conduct is set out in the 
application or in the order to show cause and only one question is set 
out in the order to show cause as being asked without foundation. In its 
last opinion in the Offutt case, supra, this Court pointed out that in a 
summary proceeding by a judge who witnessed and saw this conduct 
then general findings would support a criminal contempt judgment be- 
cause "the conduct alleged to be criminally contemptuous" occurred 
"during a trial’ where ''* * * the presiding judge sees and hears all 
that bears on the issue of contempt.'"' Then this Court pointed out that 
such a situation prevails only under Rule 42(a) and more must be 
alleged and proven to constitute criminal contempt under Rule 42(b). 
This Court held that the Supreme Court had expressed its view that 
contempt powers must be exercised and carefully regulated, citing 
In re Michael, 236 U.S. 224, 227; Nye v. United States, 313 U.S. 33, 
49; Offutt v. United States, 348 U.S. 11, 14. This Court ruled, we 
submit, under Charges I and III that there must be a finding of misbe- 
havior. Under Charge I and under Charge III there can be no contempt 
unless there is wrongful intent, particularly when the charge consists 


of asking incompetent questions, citing In re Watts & Sachs, 190 U.S. 

1, 32, 35; Wilson v. North Carolina, 169 U.S. 586, 600, May Hosiery 
Mills v. United States District Court, 64 F. 2d 450, 453 (9th Cir.). 

The so-calied charges below do not measure up to the requisite require- 


ments of a criminal charge of contempt as now defined by this Court and 
as defined in the cases cited by this Court. In other words, the instances 
of actual misconduct constituting the misbehavior needed for a conviction 
must be alleged in the charge. This is not done in Charge I and only 
general finding language is used there. Charge III is insufficient because 
it fails to charge that the appellant in asking the questions that he did, 

did so with a wrongful intent and which resulted in some sort of blocking 
of the Peckham trial or some sort of obstruction of justice. In the ab- 
sence of such charges there can be no contempt. Ex Parte Hudgings, 

249 U.S. 378, Clark v. United States, 289 U.S. 1, United States v. 
Arbuckle, 48 F. Supp. 537, United States v. Appel, 211 F. 495, In re 
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Cottingham, et al., 182 P. 2; Tracey v. State, 28 Ohio Cir. Ct. Rep. 
453; State v. Stillwell, 8 Ore. 610, 157 P. 970; Krueger v. Krueger, 
32S.D. 470, 143 NW 368; In re Dealton, 105N.C. 59, 11S.E. 244. 
In the Hudgings case the Supreme Court made it clear that false state- 
ments orperjury in open court (which of course are even more serious 
than alleged discourteous remarks or the asking of questions without 
foundation) are not contempt unless the false statements or the perjury 
obstruct the administration of justice and that the treating of false state- 
ments as contempt is erroneous because that ' * * * overlooks or mis- 


conceives the essential characteristics of the obstructive tendency under- 





lying the contempt power or mistakenly attributes a necessarily inherent 
obstructive effect to false swear ing. " In reviewing criminal contempts 

in Federal Courts the report of the Los Angeles Bar Association, after 

a review of the authorities, states (17 F.R.D. 167, 17 9) "It is generally 
held that a criminal contempt proceeding will not lie unless the act of 

the defendant was willful * * *."' As there was no factual charge of 
misbehavior in ChargesIandII, including a charge of willfulness or 
wrongful intent, and an intent to obstruct the performance of judicial 
duties, the charges below are insufficient and should have been dismissed. 





I | 
THE COURT BELOW ERRED IN DENYING ! 
APPELLANT A JURY TRIAL. 





Rule 42(b) recognizes the right of trial by jury in contempt cases. 
The policy of Congress concerning contempt trials which are not to be 
summarily tried, is declared in 18 U.S.C. Sec. 3691, which requires 
a trial by jury and that the proceedings be conducted as other criminal 
proceedings are. We submit that this means that the safeguards of due 





process of law, where summary proceedings are not warranted, should 
apply. Appellant moved for a jury trial in the court below on the ground 
that this was the only manner in which he could obtain a fair trial which 





had that appearance of fairness which due process of law requires. 
Berger v. United States, 255 U.S. 22. Where a trial lawyer becomes 
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embroiled as here with an irascible, angry, ill-tempered and prejudiced 
judge while performing his required duties as defense counsel in an un- 
popular criminal case and that attorney is thereafter to be tried concern- 
ing these incidents, the picture presented is one of the court below on 


one side cast in the role of accuser, prosecutor, and trier of the facts, 
with the trial lawyer on the other as the accused. In the eyes of the pub- 
lic in a situation like this with a judge below being involved the accused 
attorney could only get a fair trial and a fair trial which has the appear- 
ance of fairness by a jury of his peers. We say this because the ques- 
tion of what constitutes a fair trial necessarily is a subtle matter. 

Mr. Justice Frankfurter, speaking for the Supreme Court in Offutt Vv. 
United States, 348 U.S. 11, recognized this when he said: ''These are 
subtle matters for they concern the ingredients of what constitutes 
justice." Appellant's right to a jury trial when he becomes embroiled 
with a judge is made emphatically clear by the directive of concurring 
Justices Black and Dougias in the Offutt case which states: "They would 
go further, however, and direct the petitioner be afforded a jury trial 
for the reasons set out in their dissents in Sacher v. United States, 343 
U.S. 1, 14-23, and Isserman v. Ethics Committee, 345 U.S. 927." 
The Supreme Court made it clear in the Berger case, which ruling this 
court followed in Whitaker v. McLean, 73 U.S. App. D.C. 295, 118 

F. 2d 596, not only must justice contain all of those ingredients neces- 
Sary to make justice actually fair but the subtleties of justice require 

in the due administration of criminal justice that the proceedings be 
inherently fair, and they must also satisfy the appearance of justice in 
the eyes of our citizens. We submit this is what Mr. Justice Frank- 
furter meant in the Offutt case when he said: "Justice must satisfy the 
appearance of justice."’ We submit that a fair trial was denied appellant 
and that ali of the appearance of justice was lost in the proceedings 


below by the denial of appellant's request for a jury trial. 


a) a en oer” (een ieee "oe .. 


> 
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Ballantyne v. United States, 237 F. 2d 657. The learned separate 
concurring opinion of Judge Campbell in the Ballantyne case reviews 
the great judicial landmarks concerning the right to jury trials, and 
concludes as we do here that a jury trial should be allowed in contempt 
cases in order to insure the accused a fair and impartial trial. We sub- 
mit when one reads objectively the Memorandum Opinion of the judge 
below that one cannot help but come to the conclus ion that it made no dif- 
ference what evidence was submitted in appellant's defense, it made no 
difference what foundations in fact appellant had for the questions he 


asked, it made no difference how improper and provocative and preju- 





dicial the conduct of the judge and the prosecutor might be even when 
directed against appellant, that appellant was guilty if he made any 
effort to protect his rights, the rights of his client and his defense. 

The trial judge here was of the firm opinion that appellant could not 
object or make the motions that he did to protect his record and having 
made one objection or motion concerning the improper conduct of the 
judge or prosecutor early in the trial, thereafter he should have stood 
moot and let "silence" act as the advocate or trial counsel for the 
accused. In addition it was the view of the trial judge that the standards 
of conduct of the Lord, that is, of Christ, should be applied to appellant 
in his trial of the Peckham case. (J.A. 17). Moreover, the judge 
below holds the view that trial counsel should triumph over injustice 





through "silence", "meekness", "suffer silent martyrdom", and "humility" 
because the trial attorney engaging in these silent land suffer ing tactics 
might thus prove that "Americans must believe in something nobler than 
themselves if they desire the rest of the world to believe in it too." 
Because of these principles the court below was of the opinion 





that no matter how wrongful a judge's and prosecutor's conduct may be, 
and no matter how much judicial "impropriety" a judge may perpetrate 


on defense counsel and his client, that that conduct can never be a 


"defense" to charges of criminal contempt originating from that preju- 

diced judge. | 

That cannot be and is not the law. Offutt v. United States, 348 U.S. 
— —————— 
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14, Offutt v. United States, 98 U S. App. D.C. 69, 232 F. 2d 69; Cooke 
v. United States, 267 U S. 517; State of Oregon v. Yates, Ore. _, 


—Tae a 


302 P. 24d 719. This belief of the trial judge clearly shows no matter 


what evidence was admitted on behalf of appellant the judge was going to - 
find him guilty, regardless. This clearly illustrates the soundness of 
our contention that to have obtained a fair trial before this particular # 


judge a jury trial should have been afforded appellant. , 


IIL 


WHEN THE PROSECUTION INTRODUCED AS 

ITS ONLY EVIDENCE IN CHIEF THE TRAN- 

SCRIPT, APPELLANT SHOULD HAVE BEEN “ 
ACQUITTED. 


After the trial judge denied appellant's motion for jury trial he 
ordered the trial to proceed. The prosecution made no opening state- 
ment, thus keeping the defense uninformed as to what they intended to 
prove by any evidence other than that which might be read from the 
Peckham transcript, and instead of following the bill of particulars 
filed earlier by the prosecution citing specific instances relied upon in 
Charges I and III, the prosecution offered the entire record "as was 
done before Judge McLaughlin"; that is, the 2,000 page transcript of : : 
the Peckham trial in evidence. (J.A. 63) This procedure was objected 
to by defendant as a departure from the bill of particulars, as unfair 
because this method of "dumping" the entire record in the lap of the 
court was a complete change of the position of the prosecution under 
Charges I and III and the trial judge should not require the accused to 
defend against a 2,000 page record. (J A. 64-65). The proffer in evi- 
dence of the entire transcript in United States v. Henry L. Peckham, Jr., 
Criminal No. 579-52, was received in evidence over appellant's objec- 


tions. The prosecution then read from this record certain examples, 
(J.A. 68-141) and then rested (J.A. 142). Counsel for appellant sub- 
mitted that this was the same procedure adopted before Judge McLaugh- 
lin, which procedure had been held by this Court in Offutt v. United 
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States, 98 U.S. App. D.C. 69, 239 F. 2d 69, to be erroneous and insuf- 
ficient to support convictions of guilt of the same Charges I and III. This 
Court pointed out in the Offutt case that a judge different than the judge 
who saw and heard the acts involved in the transcript was sitting,who did 
not see and hear those acts; therefore, the transcript alone cannot make 
out beyond a reasonable doubt the guilt of the accused concerning the 
broad charges involved in I and III. Counsel pointed out that if the pros- 
ecution were going to rely on the transcript alone ond the list of cita- 
tions therefrom and did not produce testimony showing the circumstances 


under which the acts charged to appellant occurred and showing the lack 





of foundation of the questions asked under Charge III, appellant was en- 
titled to a judgment of acquittal on both charges. In this posture of the 
case in the absence of evidence supporting the general charges showing 
the circumstances and conditions of the trial of the Peckham case and 
showing what misbehavior Mr. Offutt was guilty of and proving in the 
absence of proof beyond a reasonable doubt Mr. Offutt asked questions 





without foundation in fact, appellant was entitled to a| judgment of acquit- 
tal on both charges. The situation would have been no different had 

Mr. Offutt been charged with perjury. It certainly would not prove that 
he was guilty of perjury if some statement were read from a trial tran- 
script in the absence of evidence proving beyond a reasonable doubt that 
his statement was false. We Say the situation here is that simple, and if 
the Government chose to rest its case on the transcript alone we say that 
transcript would not make available to the trial judge the necessary rele- 
vant and material testimony required to establish guilt, and therefore 
appellant should have been acquitted then and there. | On this appeal, it 
involving direct contempts, no intendments or presumptions should be 


indulged in favorable to the adjudication of direct contempt. In re. 
Shortridge (Cal. App. 1907), 90 P. 478; Waldman v.)| Churchill (N.Y. 
Ct. of App), 186 N.E. 690; Ogden v. State (Nebr.), 3. Neb. 886, 93 
N.W. 203; In the Matter of Rotwein (1943), 291 N.Y. 116, 51 N.E. 2d 
669; 154 A.L.R. 1234. | 
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States, 98 U.S. App. D.C. 69, 239 F. 2d 69, to be erroneous and insuf- 
ficient to support convictions of guilt of the same Charges I and III. This 
Court pointed out in the Offutt case that a judge different than the judge 
who saw and heard the acts involved in the transcript was sitting,who did 
not see and hear those acts; therefore, the transcript alone cannot make 





out beyond a reasonable doubt the guilt of the accused concerning the 
broad charges involved in I and III. Counsel pointed out that if the pros- 
ecution were going to rely on the transcript alone and the list of cita- 
tions therefrom and did not produce testimony showing the circumstances 
under which the acts charged to appellant occurred and showing the lack 
of foundation of the questions asked under Charge Il, appellant was en- 
titled to a judgment of acquittal on both charges. In this posture of the 
case in the absence of evidence supporting the general charges showing 
the circumstances and conditions of the trial of the Peckham case and 
showing what misbehavior Mr. Offutt was guilty of and proving in the 
absence of proof beyond a reasonable doubt Mr. Offutt asked questions 





without foundation in fact, appellant was entitled to a judgment of acquit- 
tal on both charges. The situation would have been no different had 

Mr. Offutt been charged with perjury. It certainly would not prove that 
he was guilty of perjury if some statement were read from a trial tran- 
script in the absence of evidence proving beyond a reasonable doubt that 
his statement was false. We say the situation here is that simple, and if 
the Government chose to rest its case on the transcript alone we say that 
transcript would not make available to the trial judge the necessary rele- 
vant and material testimony required to establish guilt, and therefore 
appellant should have been acquitted then and there. | On this appeal, it 


involving direct contempts, no intendments or presumptions should be 


indulged in favorable to the adjudication of direct contempt. In re. 
Shortridge (Cal. App. 1907), 90 P. 478; Waldman v.; Churchill (N.Y. 
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It was the burden and the duty of the prosecution below to establish 
appeliant’s guilt in its case in chief and after a fair opening statement. 
In the absence, as here, of proof beyond a reasonable doubt, appellant 


was entitled to be acquitted. Gompers v. Bucks Stove & Range Co., 
221 U.S. 418, 31S. Ct. 492, 55 L. Ed. 797, 34L.R.A. (U.S.) 874; 
United Mine Workers v. United States, 330 U.S. 258, 67S. Ct. 677, 
91 L. Ed. 884; Michaelson v. United States, ex rel. Chicago, St. Paul, 
Minneapolis & Omaha Railway Co., 266 U.S. 42, 45S. Ct. 18, 69 

L. Ed. 162, 35 A.L.R. 451; Lombardo v. United States, 58 U.S. App. 
D.C. 245, 29 F. 2d 445. 
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IV 





THE EVIDENCE OF INNOCENCE PREPONDER- 
ATED, HENCE APPELLANT SHOULD HAVE 
BEEN ACQUITTED. 


After the trial court erroneously refused to find appellant not 





guilty because of the incomplete and abortive nature of the prosecution's 
case in chief appellant proceeded with evidence in his defense. At the 
trial before Judge McLaughlin appellant made a proffer of evidence in 
his defense. This Court in the second Offutt case discussed this proffer. 
This Court said: : 
" Appellant offered to prove by the testimony of himself 
and members of the bar who were present during that 
trial that he was not insolent and did not make insulting 
and offensive remarks to the court and was not guilty of 
gross discourtesy to the court; that, instead, the pre- 
siding Judge at the Peckham trial throughout its course 
exhibited anger, temper and an antagonistic attitude 
toward appellant and his client, racing him through 
the examination of witnesses and generally exhibiting 
impetuosity toward appellant; that the prosecutor in- 
dulged in unusual and unseemly conduct and made pre- 
judicial statements; that this attitude on the part of judge 
and prosecutor made it extremely difficult for appellant 
properly to present the defense; that he took no action or 
attitude except to preserve error on the record; that his 
objections and motions which were based upon the conduct, 
personal mannerisms, tone of voice, gesticulations, move- 
ments and actions of the trial judge, were made in good 
faith and for the purpose of protecting the accused; that 
all questions were asked of the witnesses in good faith 
and for the purpose of putting the witnesses in their true 
light and to show to the jury the meretricious relation- 
ships of witnesses as those relationships affect morals, 
hence credibility; that appellant believed when he asked 
the questions that there was a proper foundation for 
each; that appellant acted in good faith in accordance 
with what he believed to be the law and in order to afford 
effective assistance of counsel to his client; and that his 
actions were not for the purpose of prejudicing witnesses." 
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This Court pointed out that while testimony might not be needed in 
the usual summary proceeding under Rule 42(a) that rule did not apply 
here ‘because a different judge was presiding at the hearing in accordance 
with the requirements of Offutt v. United States, 348 U.S. 11, and 
Cooke v. United States, 267 U.S. 517. This Court then squarely held 
"Evidence of the general purport of that proffer was relevant and ma- 
terial and should have been received." Further this Court said con- 
cerning Charge I that this evidence should be received on the question of 
“Whether appellant was guilty," citing the Cooke case, and the Offutt case. 
Concerning Charge II this Court said that the proffered evidence was 
admissible thereunder, pointing out that "When the conduct in question 
is not clearly blameworthy consisting, as here, of asking witnesses in- 
competent questions, there is no contempt unless there is some sort 
of wrongful intent," citing the In Re Watts and Sachs, Wilson and May 
Hosiery Mills, cases. This Court made it clear that the proffered evi- 
should be received because the conduct involved in Charge III is not 
misbehavior per se and to be contemptuous requires a wrongful intent, 
therefore "if Offutt were able to introduce evidence tending to prove that 
he believed there was a foundation for the questions he asked the wit- 


nesses, the court might conclude that he was not guilty of misbehavior in 
asking them." We categorically state that the undisputed evidence below 


established every fact proffered by appellant. Ten members of the bar 
and appellant testified in appellant's defense. (J.A. 160-497). Three 
other attorneys’ testimony was proffered because of the suggestion of 
the court below that so much evidence had been submitted in Mr. Offutt’s 
defense that it was becoming cumulative and the judge was inclined to 
limit more additional detailed testimony, which testimony was stipulated 
in brief form in order to comply with the judge's admonition. As we 
have said this evidence was all one way. All of these witnesses' testi- 
mony showed that appellant was not insolent and made no insulting or 
offensive remarks to the court and showed no discourtesy whatever to 
the court. 
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Those lawyer witnesses who attended substantially the entire Peckham 
trial, namely, David F. Smith, Jacob Stein, Charlotte Maskey, and ap- 
pellant all testified that the presiding judge at the Peckham trial through- 
out its course exhibited anger, temper, and an antagonistic attitude toward 
appellant and his client, raced appellant through the examination of wit- 
nesses, interfered unduly with his cross examination of prosecution 
witnesses, particularly key prosecution witnesses including the prosecutrix 
and this attitude from the judge made it difficult for appellant to properly 
present his defense. ! 

The witnesses Smith, Stein, Maskey, Boardman and appellant all 





testified that the prosecutor indulged in unusual and unseemly conduct 
and made prejudicial statements concerning appellant to the prejudice of 
his client, and gave examples of this misconduct by the prosecutor. 
(J.A. 251 et seq., 285 et seq., 374 et. seq., 199 et seq.) 

Davis, Chaifetz, Bird, Boardman, Smith, Spriggs, Stein, Maskey 
and appellant all gave clear evidence establishing that the improper at- 
titude and conduct on the part of the judge and the prosecution made ex- 
tremely difficult for appellant to properly present the defense of his 
client. (J.A. 160 et seq., 193 et seq., 199 et seq.,| 224 et seq., 267 et 
seq., 285 et seq., 296 et seq., 374 et seq., 375 et seq.) 





Davis, Chaifetz, Boardman, Smith, Spriggs, Stein, Maskey and 
appellant testified that the objections and motions which appellant made 
truly and correctly described the conduct, personal mannerisms, tone 
of voice, gesticulationS, movements, and actions of the trial judge, were 
made in good faith, and to protect the rights of the accused Dr. Peckham. 
(J.A. 160 et seq., 178 et seq., 193 et seq., 199 et seq. , 224 et seq., 
267 et seq., 285 et seq., 296 et seq., 374 et seq., 375 et seq.) 

Appellant testified that in making his objections and motions con- \j 
cerning the action and conduct of the trial judge that he made these 
motions in good faith and for the purpose of protecting the accused 
(J.A. 479-481). Appellant further testified that he sought the advice of 
many respected and competent members of the bar concerning the propriety 








34 
of making objections and making motion predicated upon the actions and 


conduct of the trial judge. He named many of these attorneys and testi- 
fied that he had been advised by them that not only must he make objec- 
tions and motions in each instance where he felt the mannerisms, conduct 
and actions of the trial judge was prejudicing his client's case but that it 
was his duty as defense counsel for the accused to make such objections 
and motions. In this aspect of the case appellant was fully corroborated 
by the following attorneys, namely, Davis, Chaifetz, Boardman, Smith, 
Spriggs, Stein, Maskey and by the proffered and accepted and stipulated 
testimony of Ehrlich and McKenzie (See for examples: J.A. 443-444). 

Appellant testified that he, therefore, believed because of his own 
legal training and experience and because of the advice given him by the 
foregoing attorneys and by other attorneys who had died since the Peck- 
ham trial, that he acted in good faith, in accordance with what he believed 
to be the law and in order to afford effective assistance of counsel to his 
client and that at no time did he intend any of his actions tobe insulting, 
offensive or discourteous to the trial judge. (J.A. 479-481). 

The only evidence submitted by the prosecution to rebut this evidence, 
which of course we submit was not proper rebuttal testimony at all and 
should have been put in as part of the prosecution's case in chief, was the 
testimony oftwo jurors and a proffer of similar testimony, not described, 
by two other jurors. The first juror, a Mr. Schwartz, over objections of 
counsel was permitted to testify that he observed a refusal on the part of 
Mr. Offutt to obey instructions and he meant by this that Judge Holtzoff 
would tell Mr. Offutt to stop proceeding on a certain point,stop asking 
certain questions and he would come back and continue to ask the same 
questions, and that he felt that this repetition of questions by Mr. Offutt 
provoked the judge. (J.A. 503-505). This testimony was objected to 
because the charge that Mr. Offutt repeated questions contrary to the 
rulings of Judge Holtzoff was the subject matter of Charge II of the order 
to show cause and in this aspect of the case was res adjudicata because 
Judge McLaughlin had acquitted Mr. Offutt on the charge of having re- 
peated questions contrary to Judge Holtzoff's rulings. However, it is 
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clear from the testimony of Mr. Schwartz that he thought Mr. Offutt's 
repeating of questions was offensive to the judge notwithstanding that 
Mr. Offutt responded to the judge nicely and notwithstanding that Mr. 
Offutt always used "a moderate tone of voicd'and to his knowledge “didn't 
raise his voice too much." (J. A. 505-507). 

On cross examination Mr. Schwartz admitted Mr. Offutt always 





addressed the court "yes sir" and "no sir" and in answering the court 

used a polite tone of voice. (J.A. 508). Mr. Schwartz further admitted 

that Mr. Offutt didn't use any vile language or abusive language against 

the court, and admitted that he meant when he said Mr. Offutt was of- 

fensive to the judge was in not following the court's instructions and 

this generally related to the repeating of questions. (I .A. 509). 

Schwartz was further emphatic that Mr. Offutt did not use “offensive” 

language and that the tone of his voice was not offensive and he always 

used courteous language to the court (J. A. 509). Schwartz further ad- 

mitted on cross examination that he heard the prosecutor state in ex- 

planation of certain conduct that he was doing it "because Mr. Offutt 

threatened to punch him in the nose," and because Mr. Offutt had not 

threatened to punch Mr. McLaughlin in the nose that the statement of 

Mr. McLaughlin was insulting and offensive to Mr. Offutt. (J.A. 511). 

Schwartz also stated that he never saw Mr. Offutt threaten any witness. 

(J. A. 511). Schwartz further testified that the judge became upset 

(J.A. 512), threatened Mr. Offutt (J.A. 512), was excited (J.A. 512), 

raised his voice, threatened to have the Marshal gag Mr. Offutt (J. A. 512) 

showed he had a temper, and when the judge was excited and angry he leaned 

forward, pointed his finger at Offutt, (J. A. 513) told Offutt to sit down, 

and that on occasions he heard some of the words spoken at bench con- 

ferences by the judge (J. A. 513). 
The testimony of the second juror, William Russell, was also objected 








to as not rebuttal testimony but testimony in chief. He testified that 
Mr. Offutt did not seem responsive to directions by the court and gave 
as examples of something unusual coming from Mr. Offutt three objections 
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made by Mr. Offutt to personal mannerisms of the judge, which the un- 
controverted evidence in the case now shows occurred. (J.A. 516). 

This witness also admitted on cross examination that there was very 
little raising of voice by Mr. Offutt, that he felt the tone of voice was not 
respectful because it was aggressive (J.A. 517). Russell admitted, 
however, that the judge became quite provoked about Mr. Offutt and 
became very angry once or twice (J.A. 518). He admitted that the judge 
shouted at Mr. Offutt and threatened to have the Marshal put him in his 
seat, that the judge shook his finger at Mr. Offutt, that the judge was 
irritated, became more irritated, finally lost control of himself and be- 
came quite angry, and could only recall one instance where Mr. Offutt 
raised his voice during the cross examination of the witness Christianson 
when Mr. Offutt after the judge had told him he was going to protect the 
felon, Christianson, paramour of Mrs. Ott, said to the judge that "his 
client had some rights, Your Honor." (J.A. 519). Russell also admitted 
that if a judge called an attorney stupid that might be "disrespectful to the 
attorney " (J.A. 520), and that he remembered when the prosecutor was 
"not gentlemanly" because he stated that Mr. Offutt had threatened to 
punch him in the nose when Mr. Offutt had made no such statement, 

(J. A. 520-521), and that when the prosecutor did this he might have been 
"needling" Mr. Offutt. (J.A. 521). And that when he heard the judge say 
he was going to have the Marshal put a gag in Mr. Offutt's mouth that the 
judge was very angry and when the judge said he was going to have the 
Marshal put Mr. Offutt in the seat that he was again "very angry." (J.A. 
522). We submit that the precise,direct and uncontradicted testimony of 
the ten attorneys, the four proffered attorneys, and the testimony of the 
appellant dealing specifically with every factual basis involved in the ob- 
jections, motions and statements of appellant going directly to and con- 
troverting the gravamen of Charge I, the evidence from the jurors on cross- 
examination could not be overcome by the general and unrelated testimony 
of the two jurors brought in. in rebuttal but who should have been brought 
in in chief. Accordingly, we submit that the uncontradicted defense evi- 
dence established overwhelmingly that appellant was not guilty of Charge I. 


@ &4 s,s, 4 
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Concerning Charge III we submit the finding of guilt is supported by no 
evidence whatever. Charge III does not charge contempt per se because 
the asking of even incompetent questions for which there is no foundation 
in fact is not contempt per se. Offutt v. United States, 98 U.S. App. D.C. 
69, 232 F 2d 69. Therefore, the prosecution had the burden of proving 
as this Court held in the second Offutt case that these questions consti- 
tuted "misbehavior" and were asked with a wrongful intent. No such evi- 
dence was adduced. The prosecution relied entirely upon the transcript. 
Mr. Offutt testified concerning the two questions which are mentioned in 
the Findings of Fact of the trial judge that there were foundations in fact 
for each of these questions. One of the two questions on which the court 
relied for its finding of guilt under Charge III addressed to the prosecu- 
trix was "By the way, when were you arrested in this case?" (J.A. 27). 
Appellant testified that he learned at Mt. Alto Hospital from an attendant 
there that Mary Ott had been arrested, had been placed in a police car 
and taken from the hospital in the custody of the police to police head- 
quarters. He learned further that she had been detained there for many 
hours undergoing questioning. He testified that he could obtain no further 





information concerning what happened to Mary Ott after her arrest because 
the police had been instructed not to talk to him and the prosecutor would 
not talk to him concerning Mrs. Ott's arrest. Neither Mrs. Ott, nor the 
prosecutor, nor the police involved contradicted Mr. Offutt's testimony. 
Hence the uncontradicted evidence showed an arrest. The second question 
relied upon by the judge appears on page 620 of the transcript of the 
Peckham trial (J. A. 473) and addressed to Dr. Kilpatrick was "I am 
asking, doesn't the history record in that file that he has used, so 
state?" .... "That she tried to induce the doctors in the Naval Medical 
Center, in 1950, to perform an abortion on her?" (J A. 27) 

Mr. Spriggs and Mr. Offutt both testified that they had learned from 
the hospital records at the Naval Medical Center that the prosecutrix 
had tried to induce the doctors there to perform an abortion on her, 





that she had experience in other abortions. Therefore, Mr. Spriggs 
recommended to Mr. Offutt that one of the defenses in this case should be 
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that the prosecutrix aborted herself and that she had sufficient experience 
in abortions to abort herself, particularly when there was evidence in 
the record at Mt. Alto that the prosecutrix in fact attempted to abort her- 
self in connection with one of the abortions charged in the indictment. 
(J.A. 480-1). Concerning this question Mr. Offutt testified that he had 
information from the hospital records "that she had tried to induce the 
doctors in the Naval Center in 1950 to perform the abortion on her." 
(J.A. 473). He also testified that he obtained similar information from 
a doctor at the Government Hospital (J. A. 473). This testimony was gone 
into in detail by Mr. Offutt later (J. A. 476). Mr. Offutt was read the 
question appearing on metered page 620 of the Peckham transcript and 
Mr. Offutt then specifically read into the record the information he had 
obtained from the doctor and from the hospital records (J. A. 477-8): 


Q. In the noon recess you testified that you had infor- 
mation upon which you based these questions, to the effect 
she had attempted to get the people at the Naval Medical 


Hospital to abort her in 1950; is that correct? A. That 
is correct. 


Q. Where did you get that information from? A. From 
the doctor and also from the records. 


Q. I show you an entry under the clinical record of 
Mary E. Ott, marked 1-27-1950, in the Bethesda Naval 
Hospital - is that also known as the Naval Medical 
Center? A. Yes. 


Q. Wouid you kindly read to the Court what information 

you had concerning her efforts to have herself aborted 

by the authorities in the hospital at that tine ? A. "Clinical 
record, Bethesda Naval Hospital, Clinical Record 1-37. 
March 9, 1950. The patient was interveiwed this date, 

9 March 1950. 


"This morning patient was informed by her 
doctors that she did not have a health condition, 
which would necessitate a therapeutic abortion. 


"Shortly after this she developed a hysteria 
episode which caused the present emergency 
consultation. 


"Noted three months pregnant and has not seen 
her husband since September 1949. 





39 


"She experienced much anxiety over this situation 
and is very desirous of having her pregnancy termi- 
nated." 


Q. Mr. Offutt, did you also get other information from 
other persons which came into your office indicating an 

effort on the part of Mary Lee Ott to self- abort herself? 
A. I did, yes. 


Q. I show you a memorandum péncil-marked 6/1 at the 
top of it and ask whether you can identify aie for us. 
A. Yes, I-can. 


Q. What is that record, sir? A. That is a record of 
a telephone call from a woman who gave us the informa- 
tion contained in here. Do you want me to read it? 


Q. No. You did have this information at the time you 
asked these questions of these witnesses as well, is that 
correct? A. I did. ! 


MR. MAGEE: I would like to have this matked as Defen- 
dant's Exhibit No. 1, and I offer it in evidence at this 
time. 


(Defendant's Exhibit No. 1 was marked for identification. ) 








While this testimony is specific and shows there was unquestioned 
medical testimony available to Mr. Offutt supporting the factual basis 
for this question we are unable to understand why the trial judge would 





rely on this question because he ruled that there was no specification or 
charge regarding Mr. Offutt's asking the witness Ott about prior abortions 
(J.A. 465). Mr. Troxell the prosecutor concurred in that and then con- 


cluded by saying: | 





"Mr. Troxell: We are not relying on that. " 


In this situation it is apparent that the trial judge was grasping at 


straws when he relied upon the two questions cited in his Findings of 

Fact as not being based on foundation even in law. In his Findings of Fact 
the trial judge does not find that there was no foundation "in fact", but finds 
there was and predicates guilt on no foundation "in law'. We submit 

that this finding is not in accordance with the charge as that charge was 
construed by this Court in the last Offutt case. Mr. Offutt was not 

guilty of contempt because he had foundations in fact for asking these 








40 
questions and the evidence now conclusively establishes this and his 
innocence. The trial judge in his Memorandum Opinion concerning the 
arrest question found (J.A. 18) "the evidence revealed that the 
defendant had some information of fact which would supply a foundation 
for the questions asked. For instance, he had been informed that the 
prosecuting witness in the Peckham trial had been taken to police head- 
quarters for questioning. He thought that information indicated an 
arrest, and the broad definition of arrest supports his interpretation." 
After admitting the facutal basis for the question the judge then attempted 
to argue that the use of the word "When" in cross-examination of this 
witness was improper and there was no foundation in law for appellant 
to ask the question. While the judge doubted the legal propriety of such 
a question he admitted that there is authority for questions of this 
character, citing Wigmore, Sec. 96, People v. Simard, 314 Mich. 624, 
23 N.W. 2nd 106, (1946) (J.A. 19). However, the judge stated em- 
phatically that he was of the opinion that the asking of such a question 
in these circumstances did not of itself constitute contempt. (J.A. 19). 
This being so we cannot see how the finding of contempt can be made on 
the basis of this question under Charge III and therefore as to this question 
of arrest appellant should have been found not guilty of contempt. Howa 
judge can find that a question is not contempt and yet find a lawyer guilty 
of contempt we cannot understand. 

Concerning the second question regarding abortions attempted or 
sought by a prosecutrix of Government doctors while in Mt. Alto Hospital 
in 1950 the court below in its Memorandum Opinion made the following 
findings (J.A 19). 

"As to the questions regarding prior abortions, the evidence revealed 
that factual information had been obtained by defense counsels from 
hospital records and doctors to support this question."" The court 
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argued, while such a question might not be proper because the first abor- 





tion involved in the Peckham case was committed in 1952 [in this respect 
the court below was in error because the first abortion involved in the 
Peckham trial was in May 1951] it concluded (J. A. 19): "Here again 
this Court cannot find that such irrelevant questions in and of them- 
selves constituted contempt. *** it is the finding and judgment of the 
court that the questions asked had foundation in fact. watson 

We respectfully submit that these findings of the court preclude 


finding appellant guilty of contempt under Charge III. They require an 
acquittal on Charge III. | 
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V 


THE JUDGE BELOW APPLIED ERRONEOUS 
STANDARDS OF GUILT REQUIRING A 
REVERSAL, 


s 


The Memorandum Opinion of the court below clearly shows that 
appellant has been tried by a judge with preconceived notions of the guilt 
of all attorneys who object to misconduct coming from the bench. (J.A. 
18) This Memorandum Opinion also shows that the trial judge below 
applied impossible, religious, unreasonable, and inapplicable standards 
in adjudging appellant guilty of contempt of court "as charged". First 
we must contend that instead of trying this case on the Peckham tran- 
script and from the evidence adduced, the trial court below considered 
as evidence against the appellant the conviction entered by Judge Holtz- 
off summarily against the appellant, the two opinions of this Court involv- 
ing the appellant and the opinion of the Supreme Court of the United States 
concerning Mr. Offutt. From the very quotations excerpted from these 
opinions it is clear that the judge below did not purge from his mind the 
language of this Court and the Supreme Court of the United States con- 
cerning appellant but considered that those opinions bound him and re- 
quired him to deem "appellant's conduct * * * as contemptuous * * *", 
(J.A. 14-15) Of course, if the trial judge is to take this attitude and is 
to find guilt from court opinions rather than the evidence submitted to 
him the trial below was nothing but a waste of time and the court might 
just as well have done as Judge McLaughlin did and summarily adjudge 
appellant for contempt. One cannot read that section of the trial judge's 
opinion, "Analysis of Evidence and Law" (J.A. 15) and come to any 
other logical conclusion. Moreover, to the trial judge it made no differ- 
ence what conduct came from the pres iding judge at the Peckham trial 
and the prosecutor because it was his view that "two wrongs do not make 


a right, and this conduct cannot obliterate other misconduct." (J.A. 16). 
Further the philosophy of the judge below is expressed in his belief 
(J.A. 18): "Judicial impropriety cannot be considered a complete 
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defense but only an extenuating circumstance."' This is not the law. In 
contempt cases the rights and duties of the courtand a lawyer are recip- 
rocal. Sacher v. United States, 343 U.S. 1; Offutt v, United States, 

348 U.S. 14; State of Oregon v. Watts, Ore. _, 302 P. 24719. In 
the Oregon case the Supreme Court ruled '"'The duties of attorney and 





judge in the trial of a jury case are reciprocal", citing many cases and 
the Canons of Judicial Ethics, Rules 5, 6 and 15. This means that when 
the judge provokes the lawyer and engages in prejudicial activities, it 

is not contempt for the lawyer to object thereto, to advise the trial judge 
that he considers the trial judge's conduct improper | and to base motions 
for mistrial thereon. In such circumstances there is no wrongful intent 
by the lawyer and no contempt, or Cooke v. United States, supra, and 
Butler v. United States, 88 U.S. App. D.C. 140, 188 F. 2d 24, are 
meaningless. This erroneous conception of the law held by the trial 





judge is actually the real basis for his finding of guilt. 
Moreover, the trial judge has taken the position that parliamentary 


practice, Roberts Rules of Order, in some way are rules of evidence to 
be used in the courtroom. (J.A. 17) We seriously question that these 
rules have any application to trials in court. It seems to be the view of 
the trial judge that if a judge persists in his misconduct that once you 
have criticized that conduct, that no matter how often that misconduct 
occurs in the future counsel thereafter should be "silent. " (J.A. 17). 

It is his theory that silence will plead his cause on appeal. Of course, 
this is not the law. As this court said in Vinci v. United States, 81 U.S. 
App. D.C. 386, 388; 159 F. 2d 777, "Gestures, inflection and facial 
expression are not automatically reflected ina reporter's transcript, 





and an appellate court must rely upon what the record shows." Because 
of the failure of defendant's counsel in the Vinci case to adequately de- 
scribe the characteristics complained of concerning the trial judge, the 





Vinci case was affirmed because not enough was stated in the record to 
show the trial court exceeded the bounds of judicial conduct. 
The trial judge below advocates for trial counsel "the wisdom of 


Silence", citing Socrates, Jesus of Nazareth, Sir Thomas Moore, Chief 
| 
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Justice Lord Coke, Cardinal Mindszenty, and Girard Groote (J.A. 17). 
The whole tenor of these citations is that silent martyrdom is applicable 
to an advocate and by standing mute a defense counsel will ultimately 
overcome injustices being perpetrated on his client. Based on this phil- 
osophy, as we pointed out before, the judge concluded that no matter 
how improper judicial misconduct is it can never be a defense in a con- 
tempt case involving a lawyer who has been the subject of such improper 
conduct. As we have pointed out, this is not the law. The Supreme 
Court has over and over again stated that a trial attorney is an advocate, 
and as late as Offutt v. United States, 348 U.S. 14, held that one of the 
indispensable conditions to the fair administration of criminal justice is 
that counsel must be protected in the right of the accused to "fearless, 
vigorous and effective advocacy, no matter how unpopular a cause in 
which it is employed", citing Sacher v. United States, 343 U.S. 1. 
Applying his erroneous standards to appellant's advocacy in the trial of 
the Peckham case and applying further a procedure which is never 
followed in the court below (J.A. 20) [that when an attorney is ordered 
in the court below not to make objections he should approach the reporter 
and state his objections in a low voice presumably in order that the judge 
and jury might not hear them] , the judge found appellant guilty. And 
also on the theory that appellant should "genuflect", in effect, to a trial 
judge, because such “humility forestalls humiliation." (J.A. 21) 

A finding of guilt based on such beliefs and predicated on the 
erroneous Standards of conduct announced in the judge's Memorandum 
Opinion is void and should be promptly vacated and set aside because if 
it is not, the right of an accused to "vigorous, fearless and effective 
advocacy” is ended and one of the indispensable conditions of a fair 
criminal trial will have been destroyed. Offutt v. United States, supra; 
State of Oregon v. Watts, 302 P. 2d 719; United States v. Andolschek, 
142 F. 2d 503; Sprinkle v. Davis, 111 F. 2d 925; Shepherd v. Brewer, 
248 Mo. 133, 154S.W. 116. 


2 
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vi 


THE SENTENCE BELOW IS A NULLITY AND, 
AT THE VERY LEAST, IS EXCESSIVE. 





The sentence of the court below was a nullity because neither the 
appellant nor his counsel were permitted to make any statement prior to 
the imposition of sentence as required by law. Rule 32(a) of Federal 
Rules of Criminal Procedure. Gadsen v. United States, (C.C. Ay D.Cas 
1955), 223 F. 2d 627, 632-3. The reason for this disregard by the court 
below of this applicable rule of criminal law was its belief that while the 
case below has certain characteristics of a criminal case, it was nota 
criminal case, and therefore he need not follow criminal rules. (J.A. 
550) This may be one of the reasons why the judge below erroneously 
permitted the testimony of two jurors in rebuttal in violation of the 
criminal rule that the prosecution must put in all of its evidence in chief 





in support of the charge which clearly the evidence of the jurors was. 

It cannot be held back except on a showing of extraordinary circumstances. 

No such showing occurred. That such evidence is not rebuttal, see 28 

C.J.S., Criminal Law, Sec. 1051, and the many cases cited in Notes 

63, 64 and 65. 
Moreover, under the facts and circumstances in this case the 

judgment sentencing appellant in the custody of the Marshal for 48 hours 





was excessive. The court below predicated this sentence on the language 
of this Court in the first Offutt case. However, in that case this Court 
modified and reduced the sentence on a finding of guilt made by Judge 
Holtzoff on four specifications of direct contempt. Here only two of 
those specifications are involved because on rehearing appellant was 
acquitted on two of the contempt charges involved in the 48-hour sentence 
mentioned by this Court. Judge McLaughlin without receiving any evi- 
dence in explanation or in mitigation, concluded that a fine of $500.00 
was sufficient punishment for the two charges remaining. Under these 


circumstances, we submit that the imposition of a 48 hour sentence, 
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after a thousand pages of evidence have been taken in defense in exculpa- 
tion and in mitigation of appellant's actions, is excessive and should be 
vacated and modified. Offutt v. United States, 93 U.S. App. D.C. 148, 
208 F. 2d 842, reversed on other grounds, 348 U S. 11. 


CONCLUSION 


While this case concerns but one member of our bar, it involves, 
as mentioned by Justice Frankfurter in the Offutt case, "the right of an 
accused to fearless, vigorous and effective advocacy, "' which must be 
preserved in criminal trials, and when that right is endangered by an 
angry judge, appellate courts will protect the rights of advocacy of de- 
fense counsel. If, in the circumstances of this case, appellant failed 
to act as he did for fear of disfavor or punishment by the trial judge, 
not only would he be recreant to the noble and fearless traditions of our 
bar, but the first Peckham conviction never would have been reversed. 
Lawyers must be fearless and courageous advocates. The religious, 
philosophical, Godlike and martyrlike action of The Christ, the other 
religious men, philosophers and scholars mentioned in the memorandum 
opinion of the court below cannot be applied to a trial lawyer engaged in 
criminal work. To apply these principles is to destroy advocacy because 
if a lawyer stands "silent" for fear of punishment for criminal contempt 
when faced with improprieties coming from a judge or prosecutor, and 
does not protect the rights of his client in the record by stating his 
objections and motions therein, means advocacy is dead and effective 
advocacy is a myth. If the opinion below and its principles are to be 
applied to members of the bar, the independence of the bar and the 
proper administration of justice is at an end. If lawyers have to remain 
silent for fear, they can claim none of the courage nor nobility that is the 
tradition of the bar. 
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Therefore, and in conclusion, we submit that the erroneous and 
unwarranted findings of criminal contempt entered below which are con- 





trary to the evidence and unjustifiably leveled at appéllant, an attorney, 
should be reversed. : 
Respectfully submitted, 
WARREN E. MAGEE 


745 Shoreham Building 
Washington, D..G. 


CHARLOTTE MASKEY 





745 Washington Building 
Washington, D. C. 


Attorneys for Appellant 
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SUPPLEMENT 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
INVOLVED | 


CONSTITUTION OF THE UNITED STATES: 


ARTICLE III, Section 2 (3) provides: | 
"The trial of all crimes, except in cases of impeachment, 
shall be by jury; and such Trial shall be held in the State 
where the said Crimes shall have been committed; but when 
not committed within any State, the Trial shall be at such 
Place or Places as the Congress may by Law have directed." 

"Fifth Amendment. ''No person shall be * * * deprived of life, 
liberty, or property, without due process of law; * * *." 

"Sixth Amendment." In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime 
shall have been committed which district shall have been 
previously ascertained by law, and to be informed of the 
nature and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory process 

for obtaining Witnesses in his favor, and to'have the As- 





sistance of Counsel for his defense." 
Title 18, Section 401, U.S.C. A., provides: 
"Power of Court: | 
A court of the United States shall have power to punish 
by fine or imprisonment, at its discretion, such contempt 
of its authority, and none other, as-- ! 
(1) Misbehavior of any person in its presence or so 
near thereto as to obstruct the administration of justice; 
(2) Misbehavior of any of its officers in their official 


transactions; 
(3) Disobedience or resistance to its i writ, process, 


order, rule, decree, or command." 
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FEDERAL RULES OF CRIMINAL PROCEDURE, Title 18, U.S.C.A. 
Rule 42. Criminal Contempt. 


(a) "Summary Disposition. -- A criminal contempt may be 
punished summarily if the judge certifies that he saw or heard 
the conduct constituting the contempt and that it was committed 
in the actual presence of the court. The order of contempt shall 
recite the facts and shall be signed by the judge and entered of 
record." 

{b) "Disposition Upon Notice and Hearing. -- A criminal 
contempt except as provided in subdivision (a) of this rule shall 
be prosecuted on notice. The notice shall state the time and 
place of hearing, allowing a reasonable time for the preparation 
of the defense, and shall state the essential facts constituting 
the criminal contempt charged and describe it as such. The 
notice shall be given orally by the judge in open court in the 
presence of the defendant, or, on application of the United States 








Attorney, or of an attorney appointed by the court for that purpose, 


by an order to show cause or an order of arrest. The defendant 


is entitled to a trial by jury in any case in which an act of Congress 


so provides. He is entitled to admission to bail as provided in 
these rules. If the contempt charged involves disrespect to or 
criticism of a judge, that judge is disqualified from presiding 

at the trial or hearing except with the defendant's consent. Upon 
a verdict or finding of guilty, the court shall enter an order fixing 
the punishment.” 


Title 18, Section 3285, U.S.C. A., provides: Criminal Contempt. 


No proceeding for criminal contempt within section 402 of 
this title shall be instituted against any person, corporation or 
association unless begun within one year from the date of the 
act complained of; nor shall any such proceeding be a bar to any 


criminal prosecution for the same act. 
Title 18, Section 3691, U.S.C. A., provides: 
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Whenever a contempt charged shall consist in willfull 


disobedience of any lawful writ, process, order, rule, decree, 
or command of any district court of the United States by doing 





or omitting any act or thing in violation thereof, | and the act 
or thing done or omitted also constitutes a criminal offense 
under any Act of Congress, or under the laws of any state 
in which it was done or omitted, the accused, upon demand 
therefor, shall be entitled to trial by a jury, which shall 


conform as near as may be to the practice in other criminal 





cases. | 
This section shall not apply to contempts committed in 

the presence of the court, or so near thereto as|to obstruct 

the administration of justice, nor to contempts committed in 

disobedience of any lawful writ, process, order, rule, decree, 

or command entered in any suit or action brought or prosecuted 

in the name of, or on behalf of, the United Bieler: June 25, 


1948, c. 645, 62 Stat. 844. | 
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QUESTIONS PRESENTED 


Renda was sentenced to confinement for ten days after 
& summary proceeding based upon twelve specifications of 
contempt. This Court affirmed upon the basis of four of the 
twelve specifications. Offutt v. United States, 93 U.S. App. 
D. C. 148, 208 F. 2d 842 (1952). The Supreme Court reversed 
upon the ground that the presiding judge at the summary pro- 
ceeding should not sit in judgment. Offutt v. United States, 
348 U.S. 11 (1954). 

On rehearing, appellant was again adjudged to be guilty of 
two of the four remaining charges. This Court remanded upon 
the ground that appellant should be permitted to introduce 
testimony in exculpation and mitigation. Offutt v. United 
States, 98 U.S. App. D. C. 69, 232 F. 2d 69 (1956), cert. denied, 
24U.S. L. Week 3337. The instant rehearing was then afforded 
appellant upon the two remaining charges, resulting in a finding 
of guilty as charged and a sentence of confinement for forty- 
eight hours. 

In the opinion of the appellee, the following questions are 
presented: 

1. Whether the evidence sustained the verdict? 

2. Whether it is necessary upon appellate reversal and re- 
mand for the trial court to void its previous judgment by 
docketed order, and to docket an order placing the case upon 
the trial calendar? 

3. Whether the hearing is barred by the statute of limita- 
tions contained in 18 U.S. C. § 3285? 

4. Whether the unchanged charges, both identical in sub- 
stance and form to two of the original twelve specifications, are 
sufficiently definite and certain, particularly where appellant 
has received a bill of particulars in prior proceedings as to 
these selfsame charges? 

5. Whether a speedy trial is denied wherein the delay com- 
plained of was caused solely by appellant’s pursuance of ap- 
pellate procedures? 


424607—5S7——_-1 (x) 








II 


6. (a). Whether a contemnor whose contemptuous conduct 
is punishable by summary proceedings under Rule 42 (a), Fed- 
eral Rules of Criminal Procedure, is entitled to trial by jury 
solely because of a rehearing before a judge other than the one 
who originally imposed punishment? 

6. (b). Whether appellant received a fair and impartial 
hearing? 

7. (a). Whether counsel for the court made an opening 
statement? 

7. (b). Whether the Peckham case transcript was properly 
received into evidence? 

7. (c). Whether oral testimony offerd by counsel for the 
court at the completion of appellant’s case was properly re- 
ceived as rebuttal testimony? 

8. (a). Whether appellant was entitled to make a pre-sen- 
tence statement? 

8. (b). Whether the sentence is excessive? 





Counterstatement of the case 
Statutes and rules involved 
Bammery Of aFeumenbianc scccccccscccccswscusssccasnccsscsnnnocn 
Argument: 
I. The record below demonstrates that appellant was guilty of 
contempt 
II. Appellant’s points relating to procedure below, the statute of 
limitations, sufficiency of the charges, right to particulars, 
speedy trial, trial by jury, opening statement, and the right 
of appellant to make a pre-sentence statement are not well 


A. There were no procedural errors below 
(1) The effect of reversal and remand is to negate, 
without more, the lower court judgment therein 
involved 
(2) The instant case is but a continuation of ear- 
lier litigation, and does not require issuance of 
an additional order to show cause 
B. The proceeding is not subject to the one-year statutory 
limitation of action 
C. The charges are prima facie sufficient, but, in any event, 
appellant received a bill of particulars 
D. Appellant received a speedy trial 
E. The trial was fair 
(1) Appellant is not entitled to trial by jury 
(2) The judgment was not motivated by precon- 
ceived notions of guilt 
(3) Correct legal standards were applied in resolving 
the issues presented 
(4) An opening statement was made by counsel for 


F. The evidence adduced by counsel for the court was 
DEGOOT Kcnnscawawsneinsnccenetemewswnsnngecewe 
(1) The officially transcribed record of Peckham was 
properly received into evidence for the lim- 
ited purpose of presenting the specific refer- 
ences itemized in the bill of particulars 
(2) Rebuttal evidence presenved by counsel for the 
court was properly received as such after 
appellant had offered testimony as to details 
of conduct, mannerisms, tone of voice, intent, 
provocation, and the like, in excupation or 
mitigation 
G. Appellant is not entitled to make a pre-sentence state- 
ment, the hearing being sui generis in nature, and 
the sentence was fair 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13572 


Dorsty K. OrFrutt, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States District 
Court for the District of Columbia, sentencing Dorsey K. 
Offutt to a term of imprisonment for forty-eight hours as the 
result of contemptuous conduct committed in the presence of 
the trial judge during the course of trial in United States 
v. Henry L. Peckham, Criminal No. 579-52. 

Appellant currently is a member of the Bar in this jurisdic- 
tion; he represented the defendant Peckham during a criminal 
trial occurring between May 28, and June 16, 1952. After 
trial in the Peckham case, the court found appellant guilty of 
criminal contempt of court and filed a certificate containing 
twelve specifications in support of the finding. A jail sentence 
of ten days was then imposed. Upon appeal, this Court found 
four of the findings of guilt amply supported by the record, but 
reduced the sentence to forty-eight hours of confinement. 
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Offutt v. United States, 93 U.S. App. D. C. 148, 208 F. 2d 842 
(1952). Appellant thereafter was granted certiorari by the 
United States Supreme Court. In that tribunal the Offutt 
case conviction was reversed and the Supreme Court directed 
that a judge other than the court presiding in the Peckham 
case proceeding be assigned to sit in the second hearing of the 
charge against Offutt. Offutt v. United States, 348 U. S. 11 
(1954). 
_ Accordingly, a second hearing was afforded appellant, this 
time before District Judge Charles F. McLaughlin, upon the 
remaining four charges. Appellant was found guilty upon two 
of the four charges and fined $500. This Court reviewed the 
case for a second time, finding a need for reversal and remand 
upon the ground that appellant should be permitted to intro- 
duce oral testimony relevant either to the issue of complete 
exculpation or in extenuation of the offense and in mitigation 
of the penalty to be imposed. Offut v. United States, 98 U.S. 
App. D. C. 69, 232 F. 2d 69 (1956). Notwithstanding, appel- 
lant again petitioned for a writ of certiorari to the Supreme 
Court of the United States. Offutt v. United States, No. 928, 
October Term, 1955. The petition was denied, 24 U.S. L. Week 
3337, and on June 20, 1956, the certified copy of judgment of 
this Court, with opinion attached, was filed in the court below 
(J. A. 12, 54). A petition for rehearing was denied by the Su- 
preme Court prior to the findings in the instant case (J. A. 12). 
~ On April 24, 1956, in accordance with this Court’s judgment, 
‘initially filed below on April 12, 1956, District Judge Robert 
N. Wilkin was designated to preside at the proceedings, and on 
September 4, 1956, an order appointing the United States At- 
_torney and two of his Assistants to represent the court was filed 
(J. A. 5,54). On September 21, 1956, appellant again moved 
.to dismiss the application and to discharge the rule upon the 
basis, inter alia, of charge insufficiency, moved for a second bill 
_of particulars, and again demanded jury trial (J. A. 5, 7, 54). 
The United States Supreme Court did not concur in appellant’s view of 
his right to trial by jury. Offutt v. United States, 348 U. S.11 (1954). Never- 
' theless, appellant raised the jury trial question upon remand before Judge 
McLaughlin in Misc. No. 3-55 by motion, and further moved to dismiss the 


‘application and discharge the rule upon the grounds that the charges were 
insufficient and that he was denied a speedy trial. Again, appellant enjoyed 
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Both motions and the demand for jury trial were denied on 
September 24, 1956, and trial commenced that same day 
(J. A. 10, 55, 57). 

Trial was had on two of the four original charges, Charges I 
and III (J. A. 3, 12, 13). Charge I read as follows: ; 


On numerous occasions, he made insolent, insulting and 
offensive remarks to the court, and was guilty of gross 
discourtesty to the court, 


and Charge III: 


On several occasions he asked of witnesses questions 
that were highly prejudicial to the witness and for which 
there was no foundation. Thus, he asked Mary Ott, the 
victim of the abortions charged against the defendant, 
“When were you arrested in this case?” As a matter of 
fact she never had been arrested and when called to ac- 
count by the court, Offutt only answered that he had a 
right to enquire whether the witness had been arrested 
in this case. 
Counsel for the court offered into evidence the record of testi- 
mony in United States v. Henry Lincoln Peckham, Criminal 
No. 579-52, as was done in the prior hearing, and then read 
specific references covered by the Bill of Particulars theretofore 
rendered (J. A. 65, 67). The charges were identical with two 
of the original twelve specifications. Counsel for the court then 
closed, and appellant placed the testimony of some ten at- 
torney-witnesses, in addition to his own, into evidence, conclud- 
ing by proffering certain cumulative testimony from other at- 
torneys. The substance of defense-introduced testimony 
simply was that one or more lawyers had given advice to appel- 
lant which related to preserving alleged errors for the record, 


no success, but did receive a bill of particulars from counsel for the court 
(J. A. 50,51). The issues as to right to trial by Jury and statutory limita- 
tion of the action were specifically pressed before this Court in briefs which 
resulted in the Offutt opinion found at 98 U. S. App. D. C. 69, 232 F. 2d 69 
(1956). Accordingly, all of appellant’s views with respect to trial by jury, 
speedy trial, statutory limitation of action, and insufficiency of the charges 
were at one or more times presented heretofore at one or more judicial 
levels. (See appellant’s motion to dismiss the application and to discharge 
the Rule, at p. 5 of the Joint Appendix.) 
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that one or more felt the trial judge behaved in a non-judicial 
manner, and that appellant’s conduct was not censorable. Ap- 
pellant himself testified essentially that he intended no harm, 
that his conduct was not contemptuous, and that he possessed 
an, adequate factual basis for certain questions which form the 
gist of Charge III. Two witnesses, jurors in Peckham, supra, 
testified in rebuttal, both indicating that appellant’s conduct 
was offensive throughout the Peckham trial and that it was not 
provoked or instigated by the court. 

Thus, the witness Mannie S. Schwartz, foreman of the jury 
in the Packham trial, testified in part as follows (J. A. 503-508) : 


Q. What, if anything, unusual did you observe about 
the conduct of Dorsey K. Offutt during the trial of the 
Peckham case in May and June of 1952? 

A. Arefusal on the part of Mr. Offutt to obey instruc- 
tions from the judge. 


* * * * + 


Q. What further conduct did you observe, if any, on 
the part of Offutt? 

A. Constant motions by Mr. Offutt for mistrial. Con- 
stant objection. To me it appeared to be delay. 


* * * * + 


Q. The provocation that you referred to—from what 
source did it come? 

Mr. Maces. I submit he has already answered it. I 
object to it being answered a second time. 

The Court. He may answer. 

The Witness. From Mr. Offutt. 


By Mr. TRoxE.: 

Q. Did you see anything about the conduct of the 
Court which you would consider was a sufficient provo- 
cation of Offutt’s conduct? 

A. I did not. 

e +* e * + 

Q. Do you consider Offutt’s conduct during that trial 

to have been insolent with reference to the Court? 


* +* * * * 


The Wrrness. Insolent covers a wide field. Mr. 
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Offutt was polite and at the same time disobeying 
instructions. 


* * * * * 


Q. Did you consider such activities, though as you say 
in a mild tone of voice, insulting to the Court? 

A. Yes, it was. 

Q. Did you observe any conduct upon the part of the 
Court which you considered to have provoked such ac- 
tivity on the part of Offutt? 

A. I did not. 

Q. Did you observe any conduct on the part of Arthur 
McLaughlin, the District Attorney, which you consid- 
ered provocative in this respect? 

A. No, I did not. 


And William R. Russell, another juror in the Peckham trial, 
testified (J. A. 515-516): 


Q. During the course of this trial, the Peckham Trial, 
which ran from late May into June of 1952, did you 
observe the conduct of Dorsey K. Offutt, the defense at- 
torney in the case? 

A. Yes. 

Q. Did you observe anything unusual about his con- 
duct? 

A. To me, yes. 

Q. What unusual did you observe about his conduct? 

A. I observed; the main thing I observed was that he 
did not seem to be responsive to directions by the 
Court. 

Q. Can you recall any examples of that, sir? 

A. Yes. He failed to discontinue a line of questions. 
Several times he was asked to be quiet and he failed to 
be quiet. 


* * * * * 








Q. Do you recall any instances, unusual, by Offutt to 
the Court in the case? 

A. Yes. 

Q. Would you give those examples? 

A. I recall that he said, “Your Honor, I object to the 
way you are sitting in your chair.” “Your Honor, I 
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object to you shaking your finger at me.” “Your 
Honor, I object to you interrupting me.” Thatis about 
all I recall. 

Q. Under the circumstances of the trial, did you con- 
sider that conduct to be insulting to the Court? 

A. I did. 

Q. Did you consider it to be offensive to the Court? 

A. I did. 

Q. Did you consider such conduct to be insolent? 

A. Well, I am not a judge of that adjective. But if 
I were a judge, I would say yes. 

Q. Did you consider such remarks to be discourteous? 

A. Yes. 

Q. Was such conduct on the part of Offutt provoked 
by the Court’s conduct? 

A. No. 


Counsel for the court proffered two additional rebuttal wit- 
nesses whose testimony would have been cumulative, and the 
court then took the case under advisement. 

On October 11, 1956, appellant was found guilty as charged 


‘and sentenced to serve a forty-eight hour confinement, the 
court filing a Memorandum in which the considerations in- 
volved were set forth at some length (J. A. 11, 28). The in- 
stant appeal followed. 


STATUTES AND RULES INVOLVED 


Title 18, United States Code, Section 401, provides: 

A court of the United States shall have power to pun- 
ish by fine or imprisonment, at its discretion, such con- 
tempt of its authority and none other, as— 

(1) Misbehavior of any person in its presence or so 
near thereto as to obstruct the administration of justice; 

(2) Misbehavior of any of its officers in their official 
transactions; 

(3) Disobedience or resistance to its lawful writ, proc- 
ess, order, rule, decree, or command. 

Title 18, United States Code, Section 402, provides: 

Any person, corporation or association willfully dis- 

obeying any lawful writ, process, order, rule, decree, or 





7 


command of any district court of the United States or 
any court of the District of Columbia, by doing any act 
or thing therein, or thereby forbidden, if the act or 
thing so done be of such character as to constitute also 
a criminal offense under any statute of the United States 
or under the laws of any State in which the act was com- 
mitted, shall be prosecuted for such contempt as pro- 
vided in section 3691 of this title and shall be punished 
by fine or imprisonment, or both. 

Such fine shall be paid to the United States or to the 
complainant or other party injured by the act constitut- 
ing the contempt, or may, where more than one is so 
damaged, be divided or apportioned among them as the 
court may direct, but in no case shall the fine to be paid 
to the United States exceed, in case the accused is a 
natural person, the sum of $1,000, nor shall such im- 
prisonment exceed the term of six months. 

This section shall not be construed to relate to con- 
tempts committed in the presence of the court, or so 
near thereto as to obstruct the administration of justice, 


nor to contempts committed in disobedience of any law- 
ful writ, process, order, rule, decree, or command entered 
in any suit or action brought or prosecuted in the name 
of, or on behalf of, the United States, but the same, and 
all other cases of contempt not specifically embraced 
in this section may be punished in conformity to the 
prevailing usages at law. 





Title 18, United States Code, Section 3285, provides: 
No proceeding for criminal contempt within section 
402 of this title shall be instituted against any person, 
corporation or association unless begun within one year 
from the date of the act complained of; nor shall any 
such proceeding be a bar to any criminal prosecution 
for the same act. 
Title 18, United States Code, Section 3691, provides: 
Whenever a contempt charged shall consist in willful 


disobedience of any lawful writ, process, order, rule, 
decree, or command of any district court of the United 
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States by doing or omitting any act or thing in viola- “ 
tion thereof, and the act or thing done or omitted also 
constitutes a criminal offense under any Act of Congress, 
or under the laws of any state in which it was done or 
omitted, the accused, upon demand therefor, shall be 
entitled to trial by a jury, which shall conform as near . 
as may be to the practice in other criminal cases. 

This section shall not apply to contempts committed 
in the presence of the court, or so near thereto as to 
obstruct the administration of justice, nor to contempts 
committed in disobedience of any lawful writ, process, 
order, rule, decree, or command entered in any suit or = 
action brought or prosecuted in the name of, or on be- 
half of, the United States. 


Federal Rules of Criminal Procedure, Rule 32 (a), provides: 
Sentence shall be imposed without unreasonable de- 
lay. Pending sentence the court may commit the de- 
fendant or continue or alter the bail. Before imposing 
sentence the court shall afford the defendant an oppor- 
tunity to make a statement in his own behalf and to 
present any information in mitigation of punishment. 


Federal Rules of Criminal Procedure, Rule 42 (a), provides: 

A criminal contempt may be punished summarily if 

the judge certifies that he saw or heard the conduct con- 

stituting the contempt and that it was committed in 

the actual presence of the court. The order of con- 

tempt shall recite the facts and shall be signed by the 
judge and entered of record. 

Federal Rules of Criminal Procedure, Rule 42 (b), provides: 

A criminal contempt except as provided in subdivi- 

sion (a) of this rule shall be prosecuted on notice. The 

notice shall state the time and place of hearing, allow- 

ing a reasonable time for the preparation of the defense, 

and shall state the essential facts constituting the crim- 

inal contempt charged and describe it as such. The 

notice shal] be given orally by the judge in open court 

in the presence of the defendant or, on application of 

the United States attorney or of an attorney appointed 
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by the court for that purpose, by an order to show cause 
or an order of arrest. The defendant is entitled to a 
trial by jury in any case in which an act of Congress 
so provides. He is entitled to admission to bail as 
provided in these rules. If the contempt charged in- 
volves disrespect to or criticism of a judge, that judge 
is disqualified from presiding at the trial or hearing ex- 
cept with the defendant’s consent. Upon a verdict or 
finding of guilt the court shall enter an order fixing the 
punishment. 

Federal Rules of Criminal Procedure, Rule 54 (a) (1), pro- 

vides: 

These rules apply to all criminal proceedings in the 
United States district courts, which include the District 
Court for the Territory of Alaska and the District Court 
of the Virgin Islands; in the United States courts of 
appeals; and in the Supreme Court of the United States. 
The rules governing proceedings after verdict or find- 
ing of guilt or plea of ghilty apply in the United States 
District Court for the District of the Canal Zone. 

Constitution of the United States, Article III, Section 2, 
Clause 3, provides: 

The Trial of all Crimes, except in Cases of Impeach- 
ment, shall be by Jury; and such Trial shall be held in 
the State where the said Crimes shall have been com- 
mitted; but when not committed within any State, the 
Trial shall be at such Place or Places as the Congress 
may by Law have directed. See Amendment VI, pp. 
878-881. 

Constitution of the United States, Amendment V, provides: 

No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in ac- 
tual service in time of War or public danger; nor shall 
any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled 
in any criminal case to be a witness against himself, nor 
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be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for 
public use, without just compensation. 


Constitution of the United States, Amendment VI, pro- 
vides: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defense. 


SUMMARY OF ARGUMENT 


The court below made forty-four findings of fact which 
clearly demonstrate that appellant was guilty of contempt 
beyond a reasonable doubt. Both counts have ample sup- 
port in the record, and appellant’s reliance upon the effect of 
oral testimony adduced by him to dispel or mitigate guilt is 
misplaced. 

Appellant raises various procedural issues, most of which 
have been considered in previous appellate review and none 
of which is of merit. The action is not barred by the statute 
of limitations appearing in 18 U.S. C. § 3285, the contemptous 
conduct herein involved having occurred within the actual 
presence of the court. Title 18, Sections 402 and 3285 of the 
United States Code do not, therefore, apply to this case. In 
addition, the decisions of this Court in prior reviews of the 
instant litigation recognize the applicability of 18 U. S. C. 
§ 401, which also bars application of the one year period of 
hmitations. 

Contempt proceedings are sui generis in nature, it being suffi- 
cient if the charges fairly advise the contemnor of the com- 
plained of offenses. In no case is adherence to a fixed formula 
or technical accuracy required. Accordingly, the charges here 
are sufficient in and of themselves, but, in any event, appellant 
obtained advantage of a bill of particulars in this litigation 
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in prior proceedings before District Judge McLaughlin, thus 
curing any alleged insufficiency. The charges have never been 
altered from the form and substance of the original summary 
proceeding, and have been reviewed several times by appellate 
tribunals without suffering dismissal or criticism upon the 
grounds now assigned as error. 

- The raising of a constitutional question predicated upon 
lack of a speedy trial is totally without merit, the delays now 
urged as reversible error being chargeable solely to appellant’s 
pursuit of appellate review. The prejudice claimed is illusory 
since the testimony of deceased witnesses, had it been avail- 
able, would have merely been cumulative. Appellant points 
to nothing which would indicate otherwise. 

Appellant is not entitled to trial by jury, the provisions of 
Rule 42, Federal Rules of Criminal Procedure, and 18 U.S. C. 
§§ 402 and 3691 all recognizing the inapplicability of jury 
trial for contemnors whose contemptuous conduct is com- 
mitted within the presence of the court as here. Nor is ap- 
pellant’s constitutional argument persuasive. Proceedings to 
punish criminal contempts are not criminal prosecutions within 
the Sixth Amendment to the Constitution, and appellant can 
identify no instance where deprivation of due process occurred. 
within the meaning of the Fifth Amendment. Further, ap- 
pellant has consistently raised the issue before this Court and 
the United States Supreme Court without success in prior 
appellate reviews. His arguments to the effect that the pre- 
siding judge was so shorn of juristic principles by reason of 
pre-conceived notions of guilt that he would have found appel- 
lant guilty regardless of the evidence is patently frivolous, 
and runs counter to the court’s expressed basis for the judg- 
ment. In the same vein is appellant’s complaint that the court 
applied incorrect legal standards. Reference to the Memo- 
randum Opinion, upon which appellant relies to substantiate 
his position, to essentially moral precepts and to summariza- 
tion of former decisions in no sense improperly controlled the 
judgment now in issue. The record before this Court indicates 
an impartial analysis by the trial court of the adduced evidence 
received in effectuation of this Court’s judgment in Offutt v. 
United States, 98 U. S. App. D. C. 69, 232 F. 2d 69 (1956), 
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and a weighing of that evidence in accordance with completely 
proper legal standards. 

Appellant also complains of an alleged lack of an opening 
statement by counsel for the court. Considering that the 
charges in issue here are precisely identical to those in litigation 
for more than four years, and that the rehearing was conducted 
in substantially the same way as its immediate predecessor 
except for the receipt of oral testimony in the instant proceed- 
ing, it is inconceivable that appellant was unaware of any ele- 
ment of the case he had to meet. In any event, however, his 
allegation is not well founded, counsel for the court having 
made an opening statement of sufficient length and substance to 
acquaint both the court and appellant with what he intended 
to prove. As countenanced by this Court in Offutt, supra, the 
official transcript of United States v. Henry L. Peckham, Crimi- 
nai No. 579-52, in which the contemptuous conduct occurred, 
was introduced and properly received in support of the specific 
references to the charges previously itemized in the bill of par- 
ticulars. After reading into the record the basis for the charges, 
counsel for the court concluded his direct presentation, his 
case at this juncture being prima facie sufficient to require ap- 
pellant to go forward with the evidence. Availing himself of 
his right to testimony in exculpation or mitigation, appellant 
presented such evidence with respect to provocation, tone of 
voice, intent and the like. Consequently, receipt into evidence 
of oral testimony in rebuttal tending to contradict appellant’s 
efforts to exculpate or to mitigate was eminently proper, and in 
no event is counsel for the court required to call all witnesses 
subpoeaned. Appellant can not rely upon the so-called absent 
witness rule, and he points to neither statute nor case in sup- 
port of this theory. 

Appellant’s attack upon his sentence rests upon two grounds: 
(1) That it is wholly void since he was not asked if he desired 
to make a pre-sentence statement, and (2) that it is excessive. 
Neither is of merit, the first falling before the proposition that 
the proceeding was sui generis in nature, not criminal, and Rule 
32 (a), Federal Rules of Criminal Procedure, is not applicable. 
As to the second, unless clear abuse is shown the lower court’s 
exercise of discretion in imposition of sentence should rest un- 
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disturbed upon appeal. Considering the deliberately contuma- 
cious conduct of which appellant has again been found guilty, 
48 hours confinement is both just and reasonable. 


ARGUMENT 
I 


The record below demonstrates that Appellant was guilty of 
contempt 


This case was returned to the District Court for a renewed 
hearing of the contempt charges with opportunity afforded to 
appellant to introduce testimony in exculpation and mitigation. 
In addition to procedural irregularities which appellant al- 
leges—and which will be dealt with hereinafter in other Argu- 
ments of this Brief—he also makes an effort to demonstrate 
that his guilt was not supported by the evidence. That this is 
not well taken is plain from the record and the findings. 

Th record eminently illustrates the persistently deliberate 
nature of the contemptuous pattern appellant chose to follow 
in obvious attempts to harrass the presiding judge. He did, for 
example address the court in the following manner (J. A. 71): 


Mr. Orrutr. Just a moment. Listen to that; Your 
Honor, I ask you to admonish the witness. 

The Court. Just a moment. You have no right to 
address the Court that way. You have no right to say 
to the Court, “Listen to that, Your Honor.” 

Mr. Orrotr. I didn’t say that. 

The Court. Yes, you did. 

Upon at least ten separate occasions, appellant insolently and 
without justification objected to what he characterized as “in- 
terruptions” by the court (J. A. 73, 74, 85, 87, 90, 92, 94, 98, 117, 
121). Illustratively, the following occurred at page 92 of the 
Joint Appendix: 


The Court. Mr. Offutt, you have the statement made . 


by this witness to the police, back in January. If there 
is any conflict between that statement and the testi- 
mony that he has given on the witness stand, you may 
interrogate him. 
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Mr. Orrorr. And I will do it in due time. Could I 
conduct my examination the way I, want to do it, Your 
Honor, without being interrupted? 

The Court. Yes, you may. 

Mr. Orrott. I object to these interruptions. 

The Covrr. But you must stay within the frame- 
work of evidence. 


And at page 94: 


The Court. Just a moment. Read the question to 
the witness. I want to make sure he understands it. 

Mr. Orrutt. He has not said he didn’t. 

The Court. I think the witness is entitled to be 
protected. 

Mr. Orrott. I certainly think this defendant is en- 
titled to be protected. 

The Court. Read the question to the witness. 

Mr. Orrutr. I object to this interruption, Your 
Honor, at this critical stage. 


And again at page 98: 


The Court. You have been over that twice; now 
you can’t go over it the third time, and the witness has 
answered your question. He stated his recollection of 
what occurred. 

Mr. Orrutrr. Your Honor, it is very difficult to ex- 
amine the witness with your Honor interrupting me 
and Mr. McLaughlin both interrupting me. 

The Court. I think you are very discourteous to the 
Court. 

_ Appellant repeatedly insisted on provocatively reminding 
the court that the word “stupid” had been used at an earlier 
stage of the trial (J. A. 78, 79, 90), certainly not a proper 
objection. 

Appellant discourteously referred to the court’s remarks as 
“long speeches” and a “long dissertation” after objection to a 
witness remaining in the courtroom upon completion of her 
testimony (J. A. 101): 

The Court. After her testimony is concluded, she can 
sit any place she likes. Any witness who has testified 
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may remain in the courtroom as a spectator, and the mere 
fact the witness may be called for rebuttal is no reason 
for the Court not permitting the witness to remain. We | 
were over that yesterday, Mr. Offutt. Please don’t re- | 
peat it. | 
Mr. Orrutr. I object to the long speeches about it, your 
et Honor; I just made an objection and I asked your Honor 
to rule on it, that’s all—— ! 
The Courr. You object to what? | 
Mr. Orrort. I object to— 

The Court. You object to what? 
Mr. Orrourr. I object to the long dissertation about it. 
I made no argument; your Honor has not permitted me ! 
| to make any argument, and I merely object to Mr. | 
McLaughlin—— 
The Court. I think you are getting very discourteous 

to the Court. 


Appellant was also clearly guilty of improperly accusing the 
trial court of leaving the courtroom while appellant was making 
a motion (J. A. 92): 

Mr. Orrorr. Now, one other thing: If Your Honor | 
please, I move for a mistrial, as I was making a motion 
at the close of today’s session before the noon recess, 

while I was in the middle of the motion, Your Honor ! 
stood up, left the bench, and waved your hand and 
motioned me to stop, in the presence of the jury. | 

The Court. I left the bench because the marshal had 
proclaimed a recess. You have noright to start making a | 
motion after the marshal proclaims a recess by the di- 
rection of the Court. 


And appellant frequently indulged in argumentative state- 
ments to the trial judge beyond any reasonable right to note | 
objections (J. A. 93, 106, 108-109, 110-111, 117, 123-125). For | 
example, at page 93 of the Joint Appendix the following 
occurred: 

Q. Where did you see the statement? 
A. It was in the hands of a detective. 
Q. When? 
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A. Oh—well, I only saw the detectives twice, I think. 
I think it was the second time. 

Q. Where was that? 

A. In the jail. In the rotunda of the jail. 

Q. Was that before or after you signed your state- 
ment? 

A. Before I signed mine. 

Q. And was the statement read to you, the contents of 
it? 

A. No, it was not. 

Q. How did you know it was the statement of Mary 
Lee Ott, if you didn’t read it? 

A. He just mentioned that he had her statement 
there, and had it in his hand. 

Q. You did not see the name on it at all? 

A. No, I didn’t. 

Q. So, as a matter of fact, you don’t know whether it 
was the statement of Mary Lee Ott; is that what you 
are saying? 

Mr. McLavucHun. He has testified to that. He said 
what purported to be. 

The Court. I will Jet him answer. 

Mr. Orrorr. But he said first it was the statement. 

The Court. No, he did not say that. 

Mr. Orrutt. He said he saw the statement. 

The Court. No, he did not. 

Mr. Orrutr. May I have it read? 

The Court. Just a moment. 

Mr. Orroutr. I beg your pardon, sir. 

The Court. Do not challenge the Court like that. 

Mr. Orrutr. No, I am not challenging the Court. 

The Court. Well, now, don’t use that tone. He said 
that he saw what purported to be the statement of Mrs. 
Ott. 

Mr. Orrotr. Well, if Your Honor please —— 

The Court. Now, you can proceed. 


In purported reliance upon Billeci-Lewis v. United States, 87 
U.S. App. D. C., 274, 184 F. 2d 394 (1950)—which is not fac- 
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tually applicable—appellant characterized the trial court’s con- 
duct of the previous day (J. A. 82): 


The Court. You have no right to address questions 
to the Court. Out of kindness to you I am warning you 
that if you persist in your unethical and discourteous 
conduct I shall send you to jail at the end of this trial. 
I shall not fine you, I shall send you to jail. 

Mr. Orrutt. I don’t mean it as discourtesy. Judge 
Stephens said we should put these things in the record 
as they happen, and I saw Your Honor did it yesterday, 
(sic) you screamed so and you jumped forward and I 
thought you had said something. 

The Court. Go back to counsel table; I have given 
you my warning. 

The record, of course, is replete with repeated instances of 
appellant’s improper objections and assertions as to the court’s 
gestures and tonal expressions (J. A. 81, 89, 108, 105, 106, 115, 
118, 120, 122, 123-125). Illustratively the following took place 
at page 120 of the Joint Appendix: 


Q. Mrs. Steerman, do you know the lady I am indi- 
_ cating. Mrs. Mary Lee Ott, the lady in the first row—— 
A. (Interposing) I do. 
Q. (Continuing)—of the seats, in the courtroom? 
A. Yes, sir. 
Q. And do you know this gentleman I am indicating, 
sitting next to her? 
A. Well, I thought I did, but I don’t guess I did. 
Q. The gentleman in the Navy uniform that just left 
the witness stand? 
A. That’s right. 
Q. What is his name? 
A. Well—— 
The Court. Just a minute. 
Mr. McLavexsuin. I object to this, Your Honor; it is 
- immaterial. 
Mr. Orrurr. If Your Honor please, I object to Your 
Honor raising your hand like that. I don’t—— 
The Courr. Now, that is an insolent remark. 
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Mr. Orrutt. I want the record to show you raised 
your hand. 

The Court. I think you are losing your mind, Mr. 
Offutt. 

Mr. Orrutr. I am doing what the Lewis case decision 
saysIshoulddo. Iwant therecord to show these things. 

The Court. Proceed with the next question. 


And at page 124: 


The Court. No, no; no more questions on the quali- 
fications. You wanted to ask this witness his expert 
opinion. 

Mr. Orrorr. That is right. 

The Courr. Concerning something. 

Mr. Orrurr. That is right. 

The Court. You may ask that question. 

Mr. Orrutr. Are his qualifications conceded?. That’s 
what I want to know first. Your Honor has to pass 
on that. 

The Court. I think the question you are going to 
ask, as you intimated, is irrelevant anyway. That is 
why I don’t want to waste any more time by having 

the doctor’s qualifications—— 

Mr. Orrutr. As who intimated? I didn’t intimate 
anything, Your Honor. 

The Courr. Yes, you did. Proceed now. 

Mr. Orrutt. I didn’t say it was irrelevant. 

The Courr. Proceed, now. 

Mr. McLaveuun. I will say his qualifications, so 
far, as sufficient as to answer the question. 

The Court. Now, if you want to ask his opinion 
about anything, you may ask it now. 

Mr. Orrott. I object to Your Honor yelling at me 
and raising your voice. I have certainly conducted 
myself in a most respectful way. 

The Court. No, you have been the most discourteous > 
lawyer that has ever appeared before me. 

Mr. Orrutr. I say to Your Honor that my conduct 
is exemplary. Ideny that. I deny that and I say my 
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conduct is exemplary right now, and Your Honor has 
been yelling at me and leaning forward and shaking 
your hand at me. 


With respect the Charge III, appellant clearly asked the fol- 
lowing improper question of the witness Mary Ott as to arrest 
(J. A. 127): 


Q. At some time prior to taking the stand in this 
case, you talked to Mr. McLaughlin, did you not? 

A. Yes, sir. 

Q. And this gentleman you refer to as George A. 
Christianson, you also talked to him, in the presence 
of Mr. McLaughlin, before you took the stand in this 
case, did you not? 

A. Yes, sir. 

Q. By the way, when were you first arrested in con- 
nection with this case? 


The record clearly indicates that the witness was never ar- 

rested in connection with the instant case (J. A. 129). The 

question was highly prejudicial and without foundation in 

law (J. A. 27), even though appellant may have had a con- 
ceivable factual basis for an inquiry if properly framed. 

The following excerpt from the Peckham case record occurs 

at pages 136 and 137 of the Joint Appendix: 

Q. Didn’t you, Dr. Kilpatrick, discuss in connection 

with this incident of the tantrum, and what I asked 

you about, didn’t you discuss that and then say that 


the patient, from her history had tried to get them to’ 


induce an abortion on her, in the Naval Medical 
Hospital? 

Mr. McLaveuurn. I object to that. It is not re- 
sponsive. The question is whether or not the doctor 
told him that this girl inserted that tube into her 
vagina. 

The Court. He has answered that question. This is 
another question. It is a little difficult to comprehend 
it, but did you understand it? 

The Wrrness. No, I didn’t. 
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The Court. I think we better have the question 
read. (Pending question read.) 

The Witness. Your Honor, he has about a dozen 
things in there. Could be break it down and give it to 
me simpler? 

The Court. No. Did you make the statement? 

The Wrirness. No, I did not. 

Mr. Orrutr. Doesn’t the history in the hospital rec- 
ord show that, that you read and used in your diagnosis 
and opinion? 

Mr. McLavcuurn. I object to that. He is asking 
the question whether this man said it and he said no, 
and that is enough. 

The Court. He has already answered. 

Mr. Orrutt. I am asking, doesn’t the history record 
in that file that he has used, so state? 

Mr. McLavcHuin. I object to that. 

The Courr. State what? 

Mr. Orrutr. That she had tried to induce the doctors 
in the Naval Medical Center, in 1950, to perform an 
abortion on her? 

Mr. McLaveuttn. 1950? 

The Court. 1950, I think that is an outrageous ques- 
tion to ask. 


Appellant sought, however, to destroy the manifest effect of 
his transcribed conduct by explaining that he acted in part 
under advice of counsel, that he was merely zealous rather than 
insolent or offensive, that his conduct was justified, and that he 
lacked the allegedly requisite element of intent inherent in 
contempt of court. His own testimony and that of his attor- 
ney-witnesses, whose evidence was not uncontradicted as ap- 
pellant contends but was substantially at variance with that 
of the rebuttal witnesses, proved insufficient to negate the con- 
tumacious character of his conduct. In deciding this factual 
qustion, the court found appellant to be guilty of contempt of 
court “beyond all doubt” (J. A. 21). Consequently, the judg- 
ment as to this charge is valid resting upon a criterion already 
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deemed adequate by this Court.? The repeated admonitions 
of the trial judge and appellant’s consistent disregard for ju- 
dicial dignity and authority, demonstrated by the record and 
not dispelled by testimony, compel a finding that appellant’s 
asperity and improprieties resulted not from ignorance but 
from a persevering and undeviating intent to harras, annoy and 
disrupt. Misbehavior evidenced by gross discourtesy and in- 
solence was properly found once again, the essential elements 
of Charge I having been proved to rest upon a sound eviden- 
tiary basis not sufficiently disturbed by defense evidence to 
warrant any other decision.® 
Accordingly, the court below, having before it all of the evi- 
dence submitted by appellant pursuant to the mandate of this 
Court, found as a fact that appellant acted in an improper 
manner in the Peckham trial, in the following particulars (the 
Finding of Fact are reprinted in full at pp. 22-27 of the Joint 
Appendix) : 
(1) By objecting in a discourteous and insolent man- 
ner to alleged interruptions by the court. Finding of 
Fact No. 3 (1), (4), (5), (16), (17), (20), (22), (37). 
(2) By improperly accusing the court of bad faith. | 
Finding of Fact No. 3 (6), (7), (18), (38), (2). 
(3) By addressing the court in a provocative, insult- 
ing, discourteous, or improper manner. Finding of 
Fact No. 3 (3), (4), (5), (19), (21), (22), (23), (26), 
(34), (35), (42), (48). 
(4) By provocatively arguing with the court after the 
court had ruled and by refusing to abide by rulings of 


* Since the conduct occurred in the presence of the court, a finding of 
misbehavior sufficiently embodies the essential elements of Charge I. There 
is no need to inquire into intent, except as to mitigation. In that event 
the finding of misbehavior might be regarded as including, by necessary 
implication, a finding of wrongful intent. Offutt v. United States, 98 U. 8. 
App. D. C. 69, 72 (1956). 

* With respect to both Charges I and III of which appellant now stands 
convicted, it bears repeating that they were contained as stated within 
the twelve specifications cited during the initial summary contempt pro- 
ceedings, remaining throughout all phases of subsequent litigation un- 
changed and undismissed. Appellant’s conduct has been condemned by 
every judge who has examined the record under a duty to review the facts. 
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the court. Finding of Fact No. 3 (31), (32), (36), (40), 
(41), (43). 

(5) By making false accusations against the trial 
judge. Finding of Fact No. 3 (8), (9), (15), (33). 

(6) By accusing the court of improper gestures and 
intonations in an insolent and discourteous manner. 
Finding of Fact No. 3 (10), (11), (14), (27), (28), (29), 
(30), (36), (39), (40), (48). 

(7) By being deliberately provocative and wholly un- 
lawyerlike in colloquy with the court. Finding of Fact 
No. 3 (24), (25), (41), (12), (13). 


| The trial court provided record references for these findings, 
and there is no question but that these record references support 
the fact that the occurrences related in the findings happened 
as there related. Further, the court—unlike the court in the 
previous hearing—had before it everything that appellant could 
offer through his witnesses with respect to the manner and 
tenor of his behavior during the Peckham trial. But the court 
nevertheless found as a fact that appellant was guilty of inso- 
lent, discourteous, provocative, and otherwise improper be- 
havior, amount to contemptuous conduct, in the many partic- 
ulars outlined above. These findings of fact by the trier of the 
facts stand unrebuttable. There is no question whatever of 
appellant’s guilt under Charge I. 

| As to Charge ITI, the essence of which accuses appellant of 
having asked prejudicial questions without foundation, this 
Court said in Offutt v. United States, 98 U.S. App. D. C. 69, 
232 F. 2d 69, 72 (1956): 


If Offutt were able to introduce evidence tending to 
prove that he believed there was a foundation for the 
questions he asked the witnesses, the court might con- 
clude that he was not guilty of misbehavior in asking 
them. We do no mean that his mere assertion, or his 
other evidence, would necessarily outweigh the infer- 
ences which may be drawn from the record, but he should 
have the opportunity to introduce such evidence for the 
court’s consideration. And, in addition, some of the 
evidence offered no doubt would be relevant and mate- 
rial to the question of mitigation. 
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The court below considered the word “foundation” in two parts: 
Foundation in fact, and foundation inlaw. With respect to the 
question asked by appellant of one Mary Ott, the victim of the 
abortions charged against Peckham, as to when she had been 
arrested in connection with Peckham, the court found no legal 
justification for the inquiry (J. A. 19). Neither the rules of 
evidence nor the Jaw in the District of Columbia permit such a 
question for the purposes of impeachment, but appellant con- 
tends he was not inquiring for that purpose but to support his 
contention that the abortion charged against his client had, in 
fact, been committed by the prosecuting witness (J. A. 19). 
Though the presiding judge doubted “* * * the legal propriety 
of such (a) question in the circumstances * * *”, he found that 
the inquiry did not of itself constitute contempt per se (J. A. 
19). 

As to the questions concerning prior abortions, the court 
found they were “* * * not proper in law” and were “irrele- 
vant” but ruled that they did not, in and of themselves, con- 
stitute contempt (J. A. 19). They were doubtless cited along 
with other charges, according to the court, “* * * to show the 
defendant’s general attityde” (J. A. 19). 

Accordingly, the court found as a fact 


That the defendant Offutt asked prejudicial questions 
which were without foundation in law. 


Finding of Fact No. 3 (44), J. A. 27. What is stated above 
with respect to the quasi-conclusiveness of fact findings applies 
of course equally to this finding which is supportive of Charge 
III. The court stated in its opinion that the questions form- 
ing the foundation for Charge III had foundation in fact, but 
lacked foundation in law (J. A. 19). The conclusions of law 
were stated as follows (J. A. 27): * 


* Appellant alleges that since this Court did not pass upon questions raised 
as to sufficiency of the charges (and also statutory limitation as to bring- 
ing the action and speedy trial) the lower court should have, but did not, 
rule upon these issues below (App. Br. 19). Assuming arguendo that this 
Court’s decision in the most recent review of Offutt requires disposal as 
appellant contends, the presiding judge complied with the judgment. Ap- 
pellant raised each of the allegedly undecided questions by motion to dis- 
miss the application and to discharge the rule filed on September 21, 1956 
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The Court concludes that it has been shown beyond a 
reasonable doubt that the defendant was guilty of mis- 
behavior in the presence of the Court, and that such mis- 
behavior was contumacious and tended to obstruct the 
administration of justice, and that defendant is, there- 
fore, guilty of contempt of court. 


It would appear clear that in the setting of insolence and 
impropriety engendered by appelant throughout the Peckham 
trial, the presiding judge below considered the questions in- 
volved in Charge III objectionable (though a conceivable fac- 
tual but erroneous basis may have existed in appellant’s view) 
as irrelevant and inadmissible even had the situation been as 
appellant allegedly visualized. Inseparably immersed as the 
questions were in an atmosphere of contumaciousness, they did 
constitute contempt, and the court so found. The inferences 
drawable from the undisputed record were not outweighed by 
defense testimony, and a judgment substitution, for which 
appellant argues, is not warranted. Certainly appellant’s ex- 
planation of his intent, an after-the-fact evaluation at best, is 
not sufficient for exculpation. Inre La Varre, 48 F. 2d 216 (5th 
Cir. 1930), and Swepston v. United States, 251 F. 205 (6th Cir. 
1918). The question of intent is rarely susceptible of direct 
proof, the mental element usually being inferred only from 
overt acts and the surrounding facts and circumstances. Kraft 
v. United States, 238 F. 2d 794 (8th Cir. 1956). The available 
objective indicia in the instant case belie appellant’s efforts to 
cleanse his contumacious conduct by now avowing he acted only 
in good faith. The evidence indicates only that the intent 
involved as an element of Charge ITI was different in no respect 
from appellant’s willed conduct in all other phases of the 
Peckham trial. 

In following the procedural blueprint developed by this 
Court for rehearing, the various actions of other tribunals 


(J. A. 5). On September 24, 1956, appellant’s motion was denied after a 
hearing on the merits upon the grounds that it was not timely filed and in 
‘any event, lacked merit (J. A. 10). Appellant was heard that same day on 
his demand for jury trial and motion for a bill of particulars, both of which 
were also denied (J. A. 10, 11). 
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which dealt with prior Offutt proceedings were open to scru- 
tiny, and, indeed, to cure the errors which led to earlier reversals 
had to be examined. Earnest consideration to the pleadings, 
the evidence and the authorities was expressly given by the 
trial judge (J. A. 546), and appellant points to nothing which 
reasonably sustains an argument to the contrary. Only the 
oral testimony significantly distinguished this proceeding from 
the immediately preceding one, and of the entire parade of live 
witnesses for whose credibility appellant vouched none was 
in a position to testify from a credible knowledge of the events 
in issue. Some of appellant’s attorney-witnesses were present 
during trial of Peckham for only limited and isolated periods 
of time, others were in and out of the courtroom, and none, 
except one actively engaged in the trial with appellant, was 
present from beginning to end without interruption*® Of all 
the witnesses presented, only those tendered by counsel for 
the court, each a Peckham case juror, had complete opportun- 
ity to observe impartially throughout the Peckham trial and 
were unshakeably neutral as to interest. Witness credibility, 
it is submitted, must of a certainty cling to these people. Nor 
can appellant excuse his conduct by reliance upon advice of 
counsel. In the first instance, the position offers no excuse in 
and of itself. Jn re La Varre, supra. Secondly, appellant 
sought such advice only after commission of objectionable con- 


* By their own admissions, appellant’s ten attorney-witnesses were present 
during the Peckham trial during the following periods: Davis, four or five 
times (J. A. 161) ; Chaifetz, two or three times (J. A. 179); Bird, 20 to 30 
minutes (J. A. 193) ; Boardman, one to three times (J. A. 202, 214) ; Levine, 
four times (J. A. 220); Smith, substantially the entire trial (J. A. 225); 
Spriggs, most of the time (J. A. 268) ; Stein, substantially the entire trial 
(J. A. 285) ; McGuire, three-quarters of one hour to one hour (J. A. 294, 
295) ; and Maskey, throughout the trial (J. A. 375). Of these witnesses, 
Levine was associated with appellant in other cases both before and after 
the Peckham trial (J. A. 221); Smith also associated with appellant in 
other cases before and after Peckham (J. A. 225), and entered an appear- 
ance in the Peckham case (J. A. 257) ; Spriggs was court-appointed to repre- 
sent Peckham (J. A. 267), then was instrumental in acquiring appellant’s 
services in Peckham’s behalf (J. A. 268), and assisted appellant in preparing 
Peckham’s defense (J. A. 269-285) ; and Maskey was actively engaged in 
the Peckham trial as appellant’s assistant (J. A. 375). 
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duct. At best, reliance upon such advice leaves appellant bare 
of a like excuse for a portion of the Peckham case trial. Ap- 
pellant’s intent, of course, principally applicable only to 
Charge ITI since “misbehavior” has been judicially found, even 
when viewed in the most favorable light to him is suspect. 
The record, without more than the inferences properly draw- 
able therefrom, was sufficient to prove guilt upon both charges. 
Appellant’s attempt to excuse or mitigate his guilt by oral testi- 
mony, the substance and the source having already been con- 
sidered, simply was inadequate to reasonably label his com- 
plained-of conduct anything other than what it truly was—con- 
tempt of court. To deny sufficiency of the evidentiary base, as 
appellant must now do to avoid punishment, requires a mag- 
nificent indifference to the recorded data of the Peckham 
case and to oral explanation of the circumstances accompanying 
and surrounding the transcribed events rendered by impartial 
and competent observers under a positive duty to observe the 
conduct in issue. Notwithstanding appellant’s arguments to 
the contrary, the judgment is amply supported by the find- 
ings of fact and conclusions of law, and the findings and con- 
clusions are fully supported by the record. 


II 


Appellant’s points relating to procedure below, the statute of 
limitations, sufficiency of the charges, right to particulars, 
‘speedy trial, trial by jury, opening statement, and the right 
of appellant to make a pre-sentence statement, are not well 


taken 
A. There were no procedural errors below 


Appellant points to certain alleged procedural errors which, 
he argues, deprived the trial court of jurisdiction, contending 
initially that since no order was entered by the court below on 
the judgment pursuant to this Court’s reversal and remand in 
Offutt v. United States, 98 U. S. App. D. C. 69, 232 F. 2d 69 
(1956), nothing was pending for trial. The record reveals that 
District Judge Robert N. Wilkin was designated to sit in hear- 
ing of the instant case by order of April 24, 1956, the judgment 
and opinion of this Court in Offutt, supra, having been filed on 
April 12, 1956 (J. A. 5,54). Apparently, therefore, the thrust 





27 


of appellant’s argument deals with the lack of a docket entry 
vacating the prior judgment of guilt and reinstating the case 
for trial. 


(1) The effect of reversal and remand is to negate, without more, the lower 
court judgment therein involved 


It is, of course, the duty of a lower court when an appellate 
decision is rendered to file the judgment and take such further 
steps or proceedings as may be necessary or directed. See 
Thornton v. Carter, 109 F. 2d 316 (8th Cir. 1940). 

It is undisputed here that the appellate judgment was, in 
fact, filed, and that a trial judge was designated to sit in rehear- 
ing of the case. (The transcript wherein this Court’s judg- 
ment was formally received below is contained in a separate 
Appendix to this brief.) Appellant points to no statute, rule, 
or judgment requiring the district court to formally vacate the 
prior judgment by docketed order, nor does he specify wherein 
he has been injured by such omission. Clearly, appellate re- 
versal and remand, as here, negates without need of more any 
prior judgment inconsistent with the opinion. See Federal Re- 
serve Bank of Philadelphia v. Ocean City, N. J., 93 F. 2d 519 
(3rd Cir. 1937); Shell Petroleum Corp. v. Shore, 80 F. 2d 785 
(10th Cir. 1985); Wallace v. Seagraves, 51 F. 2d 143 (5th Cir. 
1931); Wilson v. Newburgh, 42 App. D. C. 407 (1914); Haw- 
kins v. Cleveland, 99 F. 2d 322 (7th Cir. 1900). Under the cir- 
cumstances it is inconceivable, with all that has taken place in 
this case, that appellant could have suffered prejudice by: the 
procedure followed below. 


(2) The instant case is but a continuation of earlier litigation, and does not 
require issuance of an additional order. to show cause 

Appellant urges also that the proceedings are void inasmuch 
as the presiding judge in United States v. Henry L. Peckham, 
Criminal No. 579-52, during which appellant’s contemptuous 
conduct occurred, failed to again appoint the United States 
Attorney to represent the court, and that no order to show cause 
had been entered. Subsequent to reversal by the Supreme 
Court in Offutt v. United States, 348 U.S. 11 (1954), which 
required a hearing before a judge other than the court which 
had conducted the summary contempt proceedings, the United 
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States Attorney and two of his Assistants were appointed to 
represent the court, the order being filed on March 11, 1955. 
On that same date, an order to show cause issued to appellant, 
listing among the four charges therein contained the two in is- 
sue here. (J. A. 3,50.) After the hearing and resultant ap- 
peal, this Court reversed and remanded, the judgment and 
opinion being initially filed below on April 12, 1956 (J. A. 54). 
Thereafter, on April 24, 1956, the presiding judge at the instant 
hearing was designated to sit, and on September 4, 1956, an 
order withdrawing the appointment of Leo A. Rover, as repre- 
sentative of the court was filed (J. A. 54). The present United 
States Attorney and two Assistants were appointed as of that 
same date (J. A.54). After various motions to defer the hear- 
ing on its merits, for a bill of particulars, to dismiss the appli- 
cation and to discharge the rule, and to demand jury trial, 
appellant proceeded with the hearing on September 24, 1956 
(J. A. 54, 55). The proceeding required no re-initiation be- 
cause Rule 42 (b), Federal Rules of Criminal Procedure does 
not govern. This proceeding was simply a continuation fol- 
lowing reversal and remand of the original proceeding in Dis- 
trict Court Misc. 3-55. And illustratively, even in reversal 
and remand of a true criminal case, re-indictment prior to re- 
trial is not required. 

Assuming, arguendo, however, the applicability of Rule 42 
(b), though the contemptuous conduct herein involved oc- 
curred in the actual presence of the court and was punishable 
summarily, it is submitted that the Rule’s requirement of notice 
was satisfied without prejudice to appellant. All the safe- 
guards for his protection remained inviolate. Appellant does 
not, for example, allege that he lacked sufficient notice for ade- 
quate apprisel of the charges or to enable him to prepare a 
defense or procure counsel. To the contrary, the record dis- 
closes that the charges of which appellant again stands con- 
victed are identical in form and substance to two of the twelve 
specifications contained in the original summary proceeding, 
having at no time been changed or dismissed during three com- 
plete appellate reviews and two rehearings. Appellant was 
represented by counsel of his own choosing throughout every 
stage of the hearing below; indeed, by an attorney who has 
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represented him since appeal from the initial summary pro- 
ceeding. Both appellant and his counsel were obviously aware 
of the date, time, place and nature of the acts complained of, as 
well as the date, time and place of the rehearing now procedur- 
ally attacked. There is no question but that appellant re- 
ceived and enjoyed the same benefits which would have been 
provided had the order to show cause been filed, and Rule 42 
requires no rigorous application providing the contemnor is 
aware, as here, that a prosecution for criminal contempt is con- 
templated. United States v. United Mine Workers of America, 
330 U. S. 258 (1947); In re Fletcher, 216 F. 2d 915 (4th Cir. 
1954). ~ 


B. The proceeding is not subject to the one-year statutory limitation of 
action 


Appellant, having had the benefit of hearings before two 
judges and having appealed from both, now argues in effect that 
he cannot be tried at all because appellate procedures have 
taken more than the one year statutorily specified in 18 U.S. C. 
§ 3285. The unaltered charges in issue, however, stem from 
contemptuous conduct in the presence of the court, and the 
application for the Order to Show Cause, a copy of which was 
served on appellant on March 11, 1955, clearly so stated (J. A. 
1): 

The acts and conduct of Dorsey K. Offutt, as set forth in 
the foregoing paragraphs constitute misbehavior in the 
presence of this Court or so near thereto as to obstruct 
the administration of justice, all in violation of Title 18, 
United States Code, Section 401. 


Section 3285 only applies to any “* * * proceeding for crim- 
inal contempt within Section 402 (of Title 18),” and Section 
402 expressly excludes from its provisions contempt of the 
nature herein involved: “This section shall not be construed to 
relate to contempts committed in the presence of the Court, or 
so near thereto as to obstruct the administration of justice 
** *” And Rule 42 (b), Federal Rules of Criminal Procedure 


* Appellant was aware of the new trial date at least as early as July 19, 
1956. (See transcript of the July 19, 1956, proceedings in the Appendix 
hereto. ) 
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expressly applies to criminal contempts not committed in the 
presence of the court and not punishable summarily, a situation 
not presenthere. The decision of this Court in Offutt v. United 
States, 98 U.S. App. D. C. 69, 232, F. 2d 69 (1956), also recog- 
nizes the applicability of Section 401, barring, therefore, appli- 
cation of the statutory limitation. Accordingly, no merit what- 
ever attaches to appellant’s contention. 


C. The charges are prima facie sufficient, but, in any event, appellant 
received a bill of particulars 

Appellant argues now that the charges upon which he was 
found guilty in his most recent hearing were of and in them- 
selves insufficiently set forth, thus negating any possibility of 
sustainable guilt. . Initially, it is helpful to note that appel- 
lant’s lack of sufficiency contention has been urged at every pos- 
sible juncture, either by motion at trial or as an assigned allega- 
tion of error in appellate proceedings, both this Court and the 
United States Supreme Court having had the point presented 
for consideration. Notwithstanding, the action has never 
suffered dismissal. To the contrary, this Court’s affirrmance in 
Offutt v. United States, 93 App. D. C. 148, 208 F. 2d 842 (1952), 
unaffected by subsequent reversal as to this issue at 348 U.S. 
11 (1954), impliedly approved the changes involved as suffi- 
cient. Since the terminology involved has never been changed 
since origin, the thrust of appellant’s argument receives no 
assistance from this Court’s latest reversal and remand in 
Offutt v. United States, 98 U.S. App. D. C. 69, 282 F. 2d 69 
(1956). 

In any event, contempt proceedings are sui generis in nature, 
and indictment particularity is not required. National Labor 
Relations Board v. Arcade Sunshine Co., 74 App. D. C. 361, 
122 F. 2d 964 (1941). It is sufficient if the charges fairly advise 
the contemnor of offenses complained of, enabling preparation 
of a defense, and in no case is adherence to a fixed formula or 
technical accuracy mandatory. Ez parte Grossman, 267 U.S. 
87 (1925) ; Myers v. United States, 264 U.S. 95 (1924) ; Clark v. 
United States, 61 F. 2d 695 (8th Cir. 1932), affirmed, 289 U.S. 1; 
Woodside v. United States, 60 F. 2d 823 (4th Cir. 1982); 
Schwartz v. United States, 217 F. 866 (4th Cir. 1914). Appel- 
lant’s remedy, of course, was to apply for a bill of particulars if 
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the charges were considered too indefinite. Conley v. United 
States, 59 F. 2d 929 (8th Cir. 1982). Apparently recognizing 
this to be the case, appellant moved for and received such a 
bill, and cannot now be heard to complain. In the exercise of 
its sound discretion, the court declined to permit elaboration of 
the bill prior to the first hearing of the instant case, and the 
court refused to grant additional particulars prior to the second 
hearing. See Enlow v. United States, 239 F. 2d 887 (10th Cir. 
1957). The original particulars were considered adequate, and 
the changes here are identical. 


D. Appellant received a speedy trial 


Alleging violation of the Sixth Amendment in that speedy 
trial was denied him, appellant raises a constitutional question 
solely upon the ground that counsel for the court and the court 
below are responsible in some fashion for the inherent delay 
involved in appellate procedures, procedures which appellant 
himself chose to utilize.” In so doing, appellant ignores efforts 
directly attributable to him, the thrust of which tended to 
delay rather than facilitate termination of the instant case. 
Illustratively, the following excerpts from appellant’s motion 
filed in the Supreme Court on September 13, 1956, to stay 
execution and enforcement of judgment of the trial court en- 


7 Appellant was first adjudged guilty of contemptuous conduct on June 16, 
1952, and he filed notice of appeal that same date. His pursuit of appellate 
review resulted in the decisions of Offutt v. United States, 938 U. S. App. 
D. C. 148, 208 F. 2d 842 (1952), and Offutt v. United States, 348 U. S. 11 
(1954). The Supreme Court opinion was dated November 8, 1954, and was 
filed on December 28, 1954. On January 6, 1955, Judge McLaughlin was 
assigned to preside at the rehearing, and on March 11, 1955, an Order to 
Show Cause was issued upon application of the United States Attorney. 
Hearing commenced on May 9, 1955, culminating in a finding of guilt as to 
Charges I and III on May 11, 1955. Appellant noted an appeal as of that 
date. On April 12, 1956, this Court reversed and remanded in Offutt v. 
United States, 98 U. S. App. D. C. 69, 232 F. 2d 69 (1956). Judge Wilkin 
was designated to sit in hearing of the cause on April 24, 1956. The appel- 
late order was recalled on May 7, 1956, being reissued on June 20, 1956. The 
record on appeal was returned to the trial court on August 16, 1956, and on 
September 4, 1956, the United States Attorney and two of his assistants 
were appointed to represent the court. Hearing commenced on September 
24, 1956, and on October 11, 1956, appellant was found guilty of contempt 
of court as charged. 
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tered pursuant to the mandate of this Court are in point (Set 
forth in the Appendix hereto): At page seven: 


In these circumstances it seems unfair to us that peti- 
tioner should be hurriedly sent to trial again and even 
before the October Term of the District Court while his 
petition for rehearing is pending before this Honorable 
Court. 


And again at page seven: 

| * * * it would be, in our view, both unfair and an undue 
burden on the petitioner to rush him to trial before the 
October Term of the District Court and before this Hon- 
orable Court has the opportunity to rule upon our peti- 
tion for rehearing. 
* * * Tt has been the great haste and the use of sum- 
mary proceedings against the petitioner instead of 
proceeding in accordance with the principles of due 
process of law that has caused the years of delay in- 
volved in this litigation. 

Appellant again urged delay upon the trial court at the be- 

ginning of the hearing now in issue though his motion had 

been denied on September 17, 1956, eliciting the following 

statement from counsel for the court (J. A. 57-63): 


* * * T should like to bring the Court’s attention to 
the fact that on Friday I understand the respondent 
filed certain motions in this cause; I think four in 
number. He did not serve copies on us until this morn- 
ing, when they were received in the mail. However, 
we are prepared to argue these motions at this time 
so as to not delay the proceeding, and so as to afford 
the respondent the speedy trial that he is entitled to. 


Apparently, appellant complains that counsel for the court or 
the court itself is guilty of dilatory tactics because “ * * * the 
Government practices in this case have been of dubious le- 
gality. * * *” (J. A. 60). The principles announced is pat- 
ently untenable, and appellant finds no support in his reliance 
upon United States v. Provoo, 17 F. R. D. 183 (D. C. Md. 
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1955), and United States v. McWilliams, 82 U.S. App. D. C. 
259, 163 F. 2d 695 (1947). 

Provoo, supra, involved a charge of treason for which the 
defendant was first indicted in New York in 1949. Trial oc- 
curred in 1952 and 1958, resulting in reversal of conviction and 
a finding that venue was in Maryland rather than New York. 
Thereafter, the defendant was indicted in Maryland in 1954, 
and the proceedings culminated in a conclusion that a speedy 
trial had not been accorded. Consequently, the delay in- 
volved was caused by bringing the case in New York, an act 
which the court felt was of dubious venue. Clearly, no such 
situation is present in the instant case, and appellant can point 
to no act upon the part of either counsel for the court or the 
court itself which is within the tenor of Provoo. And in 
McWilliams, supra, the delay in prosecution was attributable to 
the unwillingness of the prosecutor to go forward, again a dis- 
similar situation. 

The right to speedy trial insures an accused of a trial free 
from undue delay manufactured by the ministers of justice. 
It is, however, a relative right, and is consistent with delays, 
depending upon the circumstances, but may not be warped to 
defeat the ends it is designed toserve. Pollard v. United States, 
— U.S. —, February 25, 1957, 25 L. W. 4174; Beavers v. Hau- 
bert, 198 U.S. 77 (1905). This provision of the Sixth Amend- 
ment is not designed to shield an accused from the conse- 
quences of any delay made necessary by the law itself. Provoo, 
supra. If delay per se in fact occurred in the instant proceed- 
ings, it was of the kind inherently involved in legal actions, 
and in no way originated with counsel for the court or the court 
itself. Nor was appellant truly prejudiced, as he claims, by any 
alleged delay. He complains, at page 21 of his Brief, of preju- 
dice “because four important witnesses died during this period,” 
though he does not indicate the substance of their contribu- 
tion. The trial transcript, however, Uluminates the nature of 
their testimony had it been available (J. A. 410-412). They 
were attorneys who tendered themselves as witnesses in ap- 
pellant’s behalf. Since appellant introduced at trial the testi- 
mony of ten attorney-witnesses and proffered two additional 
ones for consideration, it would appear clear that the prejudice 
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now claimed has no basis in fact, and that the unavailable 
testimony was merely cumulative at best. 


E. The trial was fair 
(1) Appellant is not entitled to trial by jury 


Ignoring the fact that he has pressed without success for 
trial by jury heretofore both before this Court and the United 
States Supreme Court, appellant again raises this question 
upon the ground that “the picture presented is one of the court 
below on one side cast in the role of accuser, prosecutor, and 
trier of the facts, with the trial lawyer on the other as the 
accused,” that the presiding trial judge was immovably biased,* 
and that inapplicable moral, rather than legal, standards were 
applied, inter alia, in adjudging guilt or innocence The argu- 
ment finds no support from statutory enactments nor judicial 
interpretation, and has been thoroughly discredited by the 
Supreme Court in Sacher v. United States, 343 U.S. 1 (1952), 
as appellant’s reliance upon the dissenting opinions contained 
therein so forcefully demonstrates. More significantly, con- 
tinued adherence to the position taken in Sacher is evidenced 
by the opinion in Offutt v. United States, 348 U. S. 11 (1954), 
wherein the substantive situation was identical to that pre- 
sented herein. 
Appellant’s insistence that the instant case falls within the 
jury provision of Rule 42 (b), F. R. Crim. P. belies the express 
terminology of the Rule.’ Stated beyond any possibility of 
misinterpretation, Rule 42 (b) provides for trial by jury 
“* * * in any case in which an act of Congress so provides.” 
Accordingly, appellant argues that 18 U. S. C. § 3691 grants 
to him the jury trial he complains was arbitrarily denied him. 
* Notably, appellant also accused the trial judge who presided at the first 
hearing upon reversal after the initial summary proceeding of impartiality. 
See the Briefs filed in Offutt v. United States (Nos. 12750 and 12751), 98 
U. 8. App. D. C. 69, 232 F. 2d 69 (1956). 

*The Supreme Court Advisory Committee Note to Subdivision (b), Fed. 
R. Crim. P. 42 is as follows: 

“* * * The fourth sentence relating to trial by jury preserves the right 
‘to a trial by jury in those contempt cases in which it is granted by statute, 
but does not enlarge the right or extend it to additional cases. The re- 

spondent in a contempt proceeding may demand a trial by jury as of right 
if the proceeding is brought under the Act of March 23, 1932, C. 90, sec. 11, 
47 Stat. 72, 29 U. S. C. 111 (Norris-La Guardia Act), or the Act of October 
15, 1914, c. 323, sec. 22, 38 Stat. 738, 28 U. S. C. $87 (Clayton Act).” 
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A mere reading, however, of Section 3691 suffices to illustrate 
the fallacy of such a position. The section specifically does not 
apply to contempts committed in the presence of the court, as 
here, or so near thereto as to construct the administration of 
justice. It is adequate merely to point out, without need of 
substantiating argument, that the contemptuous conduct in 
issue is that contemplated by the provisions of 18 U. S. C. 
§ 401, and was so charged, not 18 U.S. C. § 402. The latter 
statute unequivocally withholds, inter alia, section 3691 bene- 
fits from contempts committed in the presence of the court, 
or so near thereto. 

Nor does the Constitution of the United States buttress 
appellant’s complaint. Although Article III, Section 2 (3) 
and the Sixth Amendment provide for trial by jury in certain 
criminal cases, jury trial is not thereby made available to 
appellant. In the first instance, such a right does not extend 
to contempt proceedings which definitively are not criminal 
prosecutions per se: 


While contempt may be an offense against the law and 
subject to appropriate punishment, certain it is that 
since the foundation of our government proceedings to 
punish such offenses have been regarded as suz generis 
and not “criminal prosecutions” within the Sixth 
Amendment or common understanding. Myers v. 
United States, supra, at 104-105. 


Neither is the requirement of due process of law, expressly 
rooted within the provisions of the Fifth Amendment, violated 
by a hearing conducted sans jury under the circumstances 
present here. Appellant received every consideration to which 
he was entitled, even as determined by the more stringent 
standards applicable to contemptuous conduct not committed 
in open court: 


Due process of law, therefore, in the prosecution of con- 
tempt, except of that committed in open court, requires 
that the accused should be advised of the charges and 
have a reasonable opportunity to meet them by way 
of defense or explanation. We think this includes the 
assistance of counsel, if requested, and the right to call 
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witnesses to give testimony, relevant either to the issue 
of complete exculpation or in extenuation of the offense 
and in mitigation of the penalty to be imposed. Cooke 
v. Umted States, 267 U.S. 517, 587 (1925). 


In Laughlin v. United States, 80 U.S. App. D. C. 101, 151 
F. 2d 281 (1945), cert. denied, 326 U.S. 777, this Court rejected 
the contemnor’s view that he was entitled to trial by jury, 
saying: 

Nor is there any merit to appellant’s position that he 
was entiteld to a jury trial, Eilenbecker v. District Court 
of Plymouth County, 134 U. 8. 31, 36, 10 S. Ct. 424, 
33 L. Ed. 801; 28 U.S.C. A.385 * * * 


The above cited statutory provision is now 18 U.S. C. § 401, 
the history of the current statute being summarized in Nye 
v. United States, 313 U.S. 33 (1941). See also Kelly v. United 
States, 199 F. 2d 265 (4th Cir. 1952), and cases cited therein. 
Nor is there merit to appellant’s contention that the court 
below occupied the dual position of prosecutor and trier of 
the facts, suggesting thereby a violation of the basic constitu- 
tional tenet of due process. Even in those cases wherein sum- 
mary contempt procedure is applied, the principle that one 
may not judge a case in which he has an interest, Tumey v. 
Ohio, 273 U. S. 510 (1927), has never been deemed applicable 
to contempt committed in the presence of the court. Such 
summary conviction and punishment affords due process of 
law. Fisher v. Pace, 336 U. 8. 155 (1949). Where, as here, 
a judge other than the contemnee sat in hearing, the argu- 
ment presented lacks even the shadow of substance. 


(2) The judgment was not motivated by preconceived notions of guilt 


But appellant also complains that he was denied a fair 
‘and impartial trial upon the grounds that (1) the presiding 
judge was motivated by preconceived notions of guilt, (2) 
that he did not “* * * purge from his mind the language 
‘of this Court and the Supreme Court of the United States 
* * **” and that he applied “* * * erroneous standards of 
conduct * * *” in resolving the issues presented to him. Ap- 
pellant points to no instance illustrative of his position which 
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occurred during the course of the proceedings, nor, indeed, 
can he. Instead, reliance is placed upon the Memorandum 
Opinion from which selected excerpts are quoted out of con- 
text in disregard for the evident impression engendered by the 
entity. A reading of the Memorandum filed in the instant case 
expressly reveals recognition of appellant’s obligation to state 
for the record reasons for motions or objections, but recogni- 
tion also that fulfillment of that obligation should be done 
decorously in accordance with ethical standards and the rules 
of trial practice. Appellant points to neither case nor canon 
holding to the contrary. In the same vein is the thrust of 
his argument that improper standards of conduct were utilized 
in resolution of the issues. To seriously contend that the pre- 
siding judge felt an attorney should be “silent” though rea- 
son to speak exists simply because Memorandum references 
to the Bible and other respected works called attention to 
the wisdom of silence when further contention is futile, is to 
ignore the explicit outline of condonable conduct prefacing 
the very section of the Memorandum from which appellant 
quotes. In the opinion of the presiding judge (J. A. 16): 


* * * Tt is, of course, the duty of a lawyer to protect the 
rights of his client, but vigorous advocacy should never 
extend to contempt of court. He is obliged at times to 
state for the record the reasons for his motions or objec- 
tions, but that should be done decorously in accordance 
with the rules of trial practice. If denied by the trial 
judge an opportunity to state his reasons or objections, 
he should rest content that an appellate court will con- 
sider his proffer and allow him to state his reasons and 
objections on appeal. 


The quarrel is not, as appellant argues, with the right of an 
accused to vigorous, fearless and effective advocacy as one of 
the indispensable conditions of a fair criminal trial, but 
whether, znter alia, such advocacy excuses or exculpates conduct 
so contumacious as to be contempt of court. Clearly, it does 
not, nor does judicial conduct justify contemptuous conduct of 
a trial attorney. Adherence to the principles of professional 
ethics as an officer of the court dictates respect for the sover- 
eignty of the law and government and for the judicial office, 
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regardless of an advocate’s opinion of the incumbent or the 
incumbent’s actions while acting in a judicial capacity. 


(3) Correct legal standards were applied in resolving the issues ae 


As a segment of the Memorandum the hearing judge briefly 
listed prior legal proceedings pertinent to the instant case (J. A. 
11, 12). He summarized both the evidence received at the 
rehearing over which he presided and its effect, presented an 
analysis of former decisions with an apparent view to isolating 
the issues before him, extensively analyzed the evidence and the 
law with specific references to the separate charged, and filed 
findings of fact and conclusions of law as a supplement to the 
Memorandum Opinion (J. A. 12-22). Throughout the Mem- 
orandum the basis for the final conclusion, that appellant is 
guilty beyond a reasonable doubt of contempt of court as 
charged, is revealed as the evidence adduced. The court men- 
tioned, for example, that “A consideration of all the oral testi- 
mony confirms the effect created by a mere reading of the trans- 
script and record of the Peckham case.” (J. A.14). And at 
page 15 of the Joint Appendix, this sentence appears: “Having 
considered all the evidence in accordance with the mandate, this 
Court is confronted by three questions * * *.” The record is 
replete with such phrases as “The evidence revealed * * *” 
(J. A. 18, 19), and “Consideration of the excerpts of the tran- 
script and the testimony and arguments * * *” (J. A. 20). 
Finally, in considering the sentence to be imposed the court 
said, “A consideration of all the evidence offered in this last 
trial * * *” (J.A.21). Nowhere in the Memorandum, and 
at no point during the hearing, does it appear that the trial 
court relied upon or considered in any undue or improper fash- 
ion prior proceedings involving the appellant. Except for the 
generalism that the hearing judge considered himself bound by 
prior decisions to deem appellant’s conduct contemptuous as 
allegedly evidenced by quotations from the earlier opinions, 
appellant points to nothing in support of his position. The 
quotations were listed in the Memorandum’s segmented analy- 
sis of former decisions, but a mere reading is sufficient to disclose 
their utter lack of significance in shaping the judgment now 
complained of, appellant making no attempt to particularize 
his unsupported allegation. 
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Accordingly, the record indicates an unbiased analysis of the 
evidence adduced in accordance with the judgment of this 
Court and impartial resolution of the questions placed in issue 
upon application of acceptable legal standards. Appellant’s 
complaints to the contrary are totally meritless, without foun- 
dation in fact or in law. 


(4) An opening statement was made by counsel for the court 


Appellant next complains that counsel for the court failed 
to make an opening statement, “* * * thus keeping the de- 
fense uninformed as to what they intended to prove by any 
evidence other than that which might be read from the Peck- 
ham transcript” (App. Br. 28); that “* * * instead of follow- 
ing the bill of particulars filed earlier by the prosecution citing 
specific instances relied upon in Charges I and III, the prosecu- 
tion offered the entire record ‘as was done before Judge Mc- 
Laughlin’; that is, the 2,000 page transcript of the Peckham 
trial in evidence” (App. Br. 28); and that receipt of the testi- 
mony of two jurors in the Peckham trial in rebuttal was 
«* * * unfair and no reason was given by the prosecution why 
the jurors did not testify in chief even though under subpoena 
and even though they were in attendance when the prosecution 
put on its case in chief” (App. Br. 9). 

The record reflects that after the instant case was called both 
counsel for the court and counsel for appellant introduced them- 
selves to the court, and that at that time the question of an 
appellant-requested continuance was argued and considered 
(J. A. 57-63). The court then inquired about appellant’s 
motion for a bill of particulars (J. A. 63-66) : 


The Court. I wish to ask another question about the 
motion for bill of particulars. As I understand, a bill 
of particulars or citations to the parts of the record in 
the Peckham case were made in the last former trial. 
Is that correct? 

Mr. Troxetxu. That is correct. 

The Court. I would presume that those are the par- 
ticulars and those are the citations still relied upon. If 
there is any change in those citations and particulars 
I think counsel for the defense should be notified now. 
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Mr. TroxEtu. If the Court please, as in the proceed- 
ing before Judge McLaughlin, I believe Mr. Gasch, who 
represented the Court in that proceeding, stated that 
he relied upon the entire record; that is, he submitted 
the entire record, and the court in that case received it. 
We do use the examples which are set forth in the bill of 
particulars for special reference in support of the charges 
which are before the Court. 

We will offer the entire record, as was done before 
Judge McLaughlin, and received by Judge McLaughlin; 
and that action was affirmed by the Court of Appeals. 
At least no comment was made to indicate it was wrong. 

The Court. There has been no change in your posi- 
tion since the last former trial? 

Mr. TroxeLy. We are in the same position as before 
Judge McLaughlin. 

Mr. MaceEr. May I correct these gentlemen on this? 
On Counts 1 and 3 they did not rely upon the entire 
record. They relied only on the specific citations Your 
Honor has referred to. The reliance on the record was 
on Count 4, on which we were found not guilty. This is 
a complete change in the Government’s position. We 
have never gone through this record which they are 
compelling us to do now, looking for possibly what might 
support Charge 1 and Charge 3. They restricted in the 
bill of particulars to 4 when they dumped in the whole 
record. I use the word advisedly, “dumped” in the lap 
of the court. I don’t think that is fair to the Court or 
us. Here is a 2,000-page record; let’s go to trial on it. 
What we have already given you are merely instances, 
and we are going through the rest of the record. If that 
is their position, certainly we are going to have to have 
time. That is a complete change of position of the 
prosecution. Your Honor will see that the particulars 
they gave on Charges 1 and 3 were restricted to the 
record. It was only as to 4 that they relied on the entire 
record. 

I respectfully submit under those circumstances cer- 
tainly the matter should go over. If that is their posi- 
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tion I don’t think Your Honor should permit them to 
take it. We can’t defend against a two-thousand-page 
record. This case is going to involve the testimony of 
live witnesses. They should tell us now every instance 
in that record which they say supports 1 and 3 or we 
can’t get this case ready for trial. We had that same 
situation before and the case had to go over for weeks 
while the government made up its mind before Judge 
McLaughlin what they were going to rely on. He or- 
dered particulars. That is what I was just afraid of. 
That is why I filed this motion. 

Now they are not living up to the bill of particulars 
they filed with this court before. They are changing 
it completely and offering us the whole record on Counts 
1 and 3. 

Just looking at 3, which is supposed to be asking preju- 
dicial questions of a witness, they certainly ought to be 
able to go through that record and find what questions 
they think are prejudicial. Otherwise, you and I will 
have to read all night looking for these things. That is 
not fair. 


To this, the Court responded: 


The Court. I don’t understand that to be the situa- 
tion. They have cited page and phrase to support those 
charges and they will be held to that. That is the bill of 
particulars. 

These charges were tried on it before and those are 
the citations or particulars to support the charges that 
will be used here. It is in about the same situation. 

Now, then, when they come to offer the whole record, 
we will determine whether that is admissible. If it is, 
if it develops that the citations that have been made 
require a reference to some other part of the record to 
get the full situation before the court, I think the whole 
record ought to be available. But I do not understand 
that they are supporting their charges, specific charges 
now on trial, by merely offering the whole record. They 
are supporting their charges by the specifications and 
citations on the record they have made and with that 
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understanding we will proceed as far as that matter is 
concerned. 

Mr. Macee. Is it clear that these citations which 
have been given us on 1 and 3 of their bill of particulars, 
because I understand from counsel that isn’t so. Coun- 
sel said he was going to put that record on. 

Mr. Troxexiu. Your Honor, since the question has 
been addressed to me by counsel, I ought to address Your 
Honor in response to the question. 

When this case was tried before Judge McLaughlin, 
Mr. Gasch offered the entire record and rested. That is 
all he did. He read nothing from the record whatso- 
ever. 

Now, the Court of Appeals found nothing wrong with 
that. However, in response to the Court’s question, we 
are confining our references, our specific references to 
those items which are covered by the bill of particulars. 
Now, if that isn’t clear to counsel—— 

The Courr. Then there is no need for a bill of par- 
ticulars. They have filed it. It is here. 


Counsel for the court then stated: 


Mr. Troxett. I might add this if the Court please: 
There might be points in reading from the record at the 
time we reach that point where in order to give meaning 
we might have to read an extra paragraph or sentence 
preceding or an extra paragraph or sentence following. 

The Court. I understand that. I stated that in order 
to get the purport, an understanding of the whole situa- 
tion enough of the record would have to be referred to 
to (sic) show its relation. But you are not relying 
just on an indiscriminate two-thousand-page record to 
support the charge. You are specifically stating what 
you cite as the evidence to support the specific charge. 
I understand that. I don’t believe that it is necessary 
to take the time of the Court to argue the other motions. 

The three motions and demand for jury filed last 
Friday are untimely. They were filed too late. 


* * + * * 
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* * * Disregarding for the time being their late filing, 
the Court on Saturday gave the motions and the demand 
and the citations and arguments, and support thereof 
careful consideration. In view of the circumstances, 
history and conditions of this case the ground for the 
motions and demand cannot be sustained. 

The facts of this case do not bring it within the pur- 
view of the authorities cited by counsel for the defend- 
ant. 

The motions and demand are denied. The case will, 
therefore, proceed in accordance with the mandates and 
the opinions of the Supreme Court and then Court of 
Appeals. 


Of course, it is not in dispute that the instant case is the 
‘same proceeding which originated in 1952 immediately after 
the conclusion of trial in United States v. Henry L. Peckham, 
Criminal No. 579-52. The charges herein in issue on appeal 
are identical with two of the twelve specifications treated in 
that summary proceeding, and have never been altered. In 
addition, appellant does not deny that a bill of particulars 
covering the instant charges was rendered in the earlier hear- 
ing which resulted in this Court’s opinion at 98 U. 8. App. 
D. C. 69, 232 F. 2d 69 (1956), and that the court below specifi- 
cally found no need for additional particulars in the hearing 
now in issue. Appellant, in other words, has been aware of 
the precise position taken by counsel for the court for more 
than four years, and is certainly cognizant of appellate opinions 
affecting this case. It ill behooves him at this juncture to 
argue surprise because of an alleged lack of an opening state- 
ment. But, in any event, both the court and appellant were 
adequately apprised of the case intended to be presented by 
counsel for the court during the course of the colloquies prior 
to evidence presentation, supra, to which the following state- 
ment may be added (J. A. 66, 67): 


Mr. Troxetu. May it please the Court, I have asked 
the Clerk of this Court to produce in Court today the 
transcript covering the testimony in the case of United 
States versus Henry Lincoln Peckham, which is Case 
No. 579-52, Criminal Case No. 579-52. This transcript 
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consists of a record of testimony over fifteen days during 
May and June of 1952. 

At this time we ask the Court to receive in evidence 
this entire transcript. Thereafter, if the Court rules 
upon my proffer, the Government will orally read from 
the transcript those portions of the transcript which I 
feel support Charges 1 and 3, which are now before the 
Court. 


‘Obviously, appellant well knew both the substance of the case 
against which he had to defend and the order of presentation. 
See Bowles v. United States, 50 F. 2d 848 (4th Cir. 1931), cert. 
denied, 284 U.S. 648. Assuming arguendo the requirement for 
an opening statement in cases of a suz generis nature before a 
court sitting in judgment of both the facts and the law, au- 
thority for which appellant does not cite, the requirement was 
satisfied in fact and effect, an opening statement having been 
made by counsel for the Court. 


F. The evidence adduced by counsel for the court was proper 


(1) The officially transcribed record of Peckham was properly received 
into evidence for the limited purpose of presenting the specific references 
itemized in the Bill of Particulars 

This Court in Offutt v. United States, 98 U.S. App. 69, 232 
F.2d 69 (1956), reversed and remanded upon the ground that 
appellant was entitled to call witnesses for elicitation of testi- 
mony relevant either to the issue of complete exculpation or in 
extenuation of the offense and in mitigation of the penalty to 
be imposed. In that hearing counsel for the court tendered 
| the record of Peckham in conjunction with the bill of particulars 
appellant had already received, a procedure in nowise con- 
demned by this Court in the second Offutt appeal, 98 U.S. App. 

D. C. 69. Notwithstanding the clear import of the reversal 

and remand and the fact that he had already argued the point 

without success before the presiding judge below, appellant 
again complained at pages 67 and 68 of the Joint Appendix: 

Mr. Maces. I would like at this time to object to this 

method of trying the case. We had the same problem 

before. I think the Court of Appeals has sent this case 

back for trial. I respectfully submit this is not the way 
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to submit their evidence. They are doing exactly con- 
trary to what they said they were going to do. They 
had particulars in this record upon which they want to 
rely. I think the proper way for us to proceed, not 
burden this case again with a two-thousand-page record, 
just hand it to the Court, is to read into this record now 
from whatever witnesses they want the instances on 
which they rely and not have Your Honor take this two- 
thousand-page record, just take it in evidence as testi- 
mony in this case, because thousands of words in that 
record are irrelevant. They are going to have no bear- 
ing in this case. Why burden you with the entire 
record? 

Your Honor will rule, I assume, on the relevancy of 
that entire record after you see what they rely on and 
not take it in this fashion as an entire record and say 
“This is it and now we will proceed with our case.” 

I don’t think that is fair. In an ordinary perjury 
case, when somebody commits perjury in a trial, you 
don’t put in the whole record. You put in what you 
rely on. These gentlemen have had four years to go 
through this record. They are certainly in a position 
today to proceed in an orderly fashion and to submit 
evidence as it should be submitted, and that is the ques- 
tions and answers upon which they rely. Because they 
give us only a page. There will be half questions and 
half answers. We don’t know what they are relying on 
even on these pages until they tell Your Honor what 
their contention is as to each specific citation on which 
they rely. 

That is why I asked for particulars. That is why 
Your Honor ruled there should be particulars; not let 
them take the whole record and hand it to Your Honor 
and say “This is it, and we will go to read portions of it 
later.” I suggest they read the portions in the record 
upon which they rely and then we can defend against 
it. We can’t defend against this entire record. This 
is unfair procedure, and there is no reason why they can’t 
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tell Your Honor and tell me and Mr. Offutt what they 
rely cn in this case. 

The Court. That they have done and this Court ex- 
pects to hold them to it. They have said what they 
rely on. The proffer of evidence now will be received 
subject to your objection and if, as the case proceeds, it 
is apparent that there is a great deal of it that has no 
bearing and isn’t needed by way of reference to interpret 
what they rely upon, it will be excluded. 


The Peckham transcript was then received in evidence, and 
counsel for the court read into the record references pertaining 
to both charges, references which had been specifically itemized 
in the bill of particulars already in appellate’s possession. The 
case in chief for the prosecution was complete, the Peckham 
transcript and the impressions created thereby being more than 
adequate to present a prima facie case of contempt of court.’ 
Oral testimony to expand or explain the record was not required 
to be presented by counsel for the court, the burden of going 
forward in an attempt to exculpate or extenuate his patent 
offense having shifted to appellant. Every element necessary 
to sustain the burden of proof borne throughout by counsel for 
the court was proved beyond a reasonable doubt at this 
juncture. 


{2) Rebuttal evidence presented by counsel for the court was properly 

' received as such after appellant had offered testimony as to details of 
conduct, mannerisms, tone of voice, intent, provocation, and the like, 
in exculpation or mitigation 


In compliance with the judgment of this Court, appellant 
then availed himself of the opportunity to present testimony, 
creating thereby, he argues, an impregnable impression of com- 
pleteinnocence. His evidence was offered with the patent view 
of demonstrating that the complained of conduct stemmed, at 


” At the close of the case presented by counsel for the court, appellant 
renewed his objection dealing with failure to make a case by use of the 
record, reputedly basing his argument upon this Court’s opinion in Offutt v. 
United States, 98 U. S. App. D. C. 69, 232 F. 2d 69 (1956) (J. A. 142-146). 
The presiding judge indicated that he did not interpret the Offutt decision, 
supra, as requiring counsel for the court to produce live testimony in support 
of the charges, and overruled the motion to enter judgment for the appellant 
at that time (J. A. 143-146). 
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least in part, from advice rendered from members of the Bar; 
that it was not contemptuous; and that, in any event, appellant 
was well-intentioned, provocation for his conduct stemming 
from the court. Theevidence so introduced went not to change 
the recorded facts of the Peckham transcript, but dealt with 
such things as tone of voice, accompanying gestures, posture, 
andthe like. Accordingly, it was proper to produce in rebuttal 
a presentation of oral testimony by competent, unbiased, and 
on the Peckham scene witnesses to report their impressions of 
appellant’s conduct, mannerisms and tone of voice. Upon 
objection, the court so ruled (J. A. 502): 


The Court. The motion (to exclude the offered tes- 
timony in rebuttal) isoverruled. The view of the Court 
is that the prosecuting counsel offered the record, or sec- 
tions of the record and rested, and then the defense 
counsel offered evidence as to details of conduct, manner- 
isms, tone of voice and things of that kind. 

Now, this evidence, I assume, is being offered in re- 
buttal of that evidence. It will be held strictly to 
rebuttal. 


And at 506 of the Joint Appendix: 


The Courr. * * * Wehave listened patiently to your 
testimony as to what was done—gesticulations, facial 
expressions, and tone of voice, and all of that. 

I am allowing counsel to offer the testimony of this 
man who served as a juror, know what he has to say 
about those things, the facts that occurred, the cireum- 
stances under which those facts occurred. 


Again at 507 of the Joint Appendix: 


The Courr. * * * Now, this Court has to determine 
what the effect of that conduct was as justification or 
extenuation or mitigation of what the respondent here 
did. 

The Court would welcome the testimony of a juror 
as to what those facts and circumstances and conditions 
were. I will allow the record to show your objection to 
all of it. So we can proceed, and I will ask Mr. Troxell 
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to go to those points that I have indicated, which I con- 
sider rebuttal. 


Mr. Mannie S. Schwartz, foreman of the Packham jury, testi- 
fied that he observed “A refusal on the part of Mr. Offutt to 
obey instructions from the judge” (J. A. 503); that appellant 
would continue to ask questions which the court had told him 
to stop asking (J. A. 503); that appellant persisted in pur- 
suing certain points in spite of judicial insistence that he cease 
(J. A. 505) ; that he saw nothing about the conduct of the court 
which he considered sufficient provocation for appellant’s con- 
duct (J. A. 506); and that he considered appellant’s conduct 
offensive (J. A.507). Mr. William R. Russell, also a Peckham 
juror, testified that appellant “* * * did not seem responsive 
to directions by the Court” (J. A. 515); that appellant failed 
to “discontinue a line of questions” and several times failed 
“to be quiet” after being so asked (J. A. 515); that he, the 
witness, considered appellant’s conduct offensive (J. A. 516); 
and that the court did not cause appellant to act in an objec- 
tionable manner (J. A. 516). In response to a question on 
cross-examination by counsel for appellant asking, “When did 


he yell at the judge?”, the witness answered (J. A. 519): 


I was just about to say. The particular time I have 
reference to the judge said something to him and in 
response, over his shoulder, “And my client has some 
rights, Your Honor.” 


Counsel for the court also proffered in rebuttal the testimony 
of two additional witnesses who served as jurors in the Peck- 
ham case whose testimony would have been cumulative 
(J. A. 522). Their evidence is entitled to be weighed just as 
it would have been if given from the witness stand. 

Clearly, for the purposes for which the testimony now ques- 
tioned by appellant was offered by counsel for the court and 
received into evidence, it was rebuttal in nature, and no valid 
objection to it is sustainable.” 


*It is clear that the order of proof, or the order in which evidence should 
be introduced, and matters pertaining to the examination of witnesses lies 
within the sound discretion of the trial court. Andersen v. United States, 
237 F. 2d 118 (9th Cir. 1956) ; Lemon v. Martin, 55 App. D. C. 186, 3 F. 24 
710 (1925) ; Ofenstein v. Bryan, 20 App. D. C. 1 (1902) ; Olmstead v. Webb, 





49 


Finally, though apparently complaining that all of the wit- 
nesses under subpoena by counsel for the court were not called, 
appellant neither alleges violation of the absent witness rule 
nor any particular prejudice to himself. Since he admits that 
the uncalled witnesses were available in a witness room dur- 
ing this hearing (J. A. 5), his marked reluctance to avail him- 
self of their testimony is illuminating. Having failed to do 
so, he cannot now be heard to speculate upon their testimony 
or lack of it. Shibley v. United States, 237 F. 2d 327 (9th Cir. 
1956). 


G. Appellant is not entitled to make a pre-sentence statement, the hearing 
being sui generis in nature, and the sentence was fair 


Appellant attacks the sentence he received upon two 
grounds, complaining first that he was not permitted to make 
a pre-sentence statement as provided for in criminal cases 
by Rule 32 (a), F. R. Crim. P.* Secondly, he argues that the 
sentence is excessive, paradoxically resting this allegation upon 
sentences adjudged in previous litigation although vehemently 
criticising the lower court in other agruments for alleged ad- 
herence to earlier Offutt proceedings. 

In the first instance, it is noteworthy that the specific reason 
assigned for reversal and remand in Offutt v. United States, 
98 U.S. App. D. C. 69, 232 F. 2d 69 (1956), which necessitated 
the rehearing now in issue, was introduction of oral testimony 
by appellant relevant to exculpation or mitigation. To that 
end, appellant himself took the witness stand, and testified at 
length. Since the announced reason for Rule 32 (a) is the 
possibility of acquiring mitigating information, it would ap- 
pear no useful purpose would be served by insistence upon 


5 App. D. C. 38 (1894) ; 88 C. J. S. 96, Trial, p. 206; 32 C. J. S. 549, Evidence, 
p. 343. And even assuming arguendo that the receipt of rebuttal evidence 
should properly have been received as evidence in chief, appellant is required 
to make an affirmative showing that he suffered a resultant injury or basic 
unfairness, 2 showing he fails to make. 

“Rule 32 (a) reads as follows: 

“Sentence. Sentence shall be imposed without unreasonable delay. 
Pending sentence the court may commit the defendant or continue or alter 
the bail. Before imposing sentence the court shall afford the defendant 
an opportunity to make a statement in his own behalf and to present any 
information in mitigation of punishment.” 
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adherence to its literal terms where, as here, a major trial 
purpose was mitigation. See Couch v. United States, — U.S. 
App. D. C. —, 235 F. 2d 519 (1956), for discussion of the Rule. 
In addition, the record discloses no attempt to make a pre- 
sentence statement or to request opportunity to do so. No 
burden, of course, is cast by the Rule upon an accused to take 
such affirmative action, but appellant here, by his own state- 
ment, is a trial attorney with some experience. Had he some- 
thing he wished to say personally rather than through the 
lips of counsel, it appears reasonable that he would have so 
stated. The Rule contains a purely routine statutory re- 
quirement, violation of which here was neither oppressive 
nor purposeful. See Pollard v. United States, supra. 

But in any event, appellant’s point is not well taken, based 
ag it is upon the erroneous assumption that the instant hearing 
is criminal in nature. To buttress his contention, he relies 
upon a Rule exclusively pertinent to such cases. Contempt 
proceedings, however, are sui generis, not criminal actions per 
‘sé with resultant attachment of criminal rules and procedures. 
See Myers v. United States, supra. The court helow repeatedly 
recognized this proposition and ruled accordingly. (Illustra- 
tively, see J. A. 550.) Consequently, application of Rule 32 
(a), the provisions of which by both definition and substantive 
content are available only in criminal cases, is not warranted 
here. 

The presiding judge below, cognizant of sentences appellant 
had received in previous litigation of the instant case, prefaced 
the sentence currently imposed as follows (J. A. 21, 22): 


As to the sentence to be imposed, the Court is mindful 
that the Court of Appeals, after reviewing the record 
of the Peckham case and the record of the first contempt 
trial, reduced the sentence of ten days custody, imposed 
by the trial court, to a sentence of forty-eight hours in 
the custody of the Marshal. A consideration of all the 
evidence offered in this last trial induces the conclusion 
that a sentence committing the defendant to the custody 
of the Marshal for forty-eight hours is just and proper 
in this case * * *. 
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Resting his position solely upon what he argues are lesser sen- 
tences received as the result of prior convictions without benefit 
of evidence tendered in an effort to exculpate or mitigate, appel- 
lant apparently complains of the length of confinement or 
imposition of confinement rather than a fine. He cites no 
authority whatever for the proposition he now chooses to 
advance, nor can he deny the obvious fact that the court was 
unconvinced by his evidence. In fixing the punishment to be 
imposed, the presiding judge may consider the extent of the 
wilful and deliberate defiance, the seriousness of the conse- 
quences and the necessity for effective termination of con- 
tumacious conduct. And in fixing a fine, for example, the 
court should consider the accused’s financial resources and the 
consequent seriousness of the burden chosen to be imposed. 
In all cases the character and magnitude of the contemptuous 
conduct and the probable effectiveness of a given punishment as 
a deterrent are valid considerations. United States v. United 
Mine Workers of America, 330 U.S. 258 (1947). Vindication 
of the dignity and authority of the court isin the public interest, 
the sentence for criminal contempt being punitive in nature. 


Gompers v. Bucks Stove & Range Co., 221 U.S. 418 (1911); 
Parker v. United States, 153 F. 2d 66 (1st Cir. 1946). Where, 
as here, no abuse of discretion is shown the sentence should 
remain undisturbed. See Yates v. United States, 227 F. 2d 851 
(9th Cir. 1955), cert. granted, 350 U.S. 947; United States v. 
Bollenbach, 125 F. 2d 458 (2d Cir. 1942); Pierce v. United 
States, 37 App. D. C. 582 (1911). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
OurIver GASCH, 
United States Attorney. 
Epwarp P. TRoxE.1, 
Principal Assistant United States Attorney. 
LEWIS CARROLL, 
Donatp E. Bitéer, 
Assistant United States Attorneys. 








APPENDIX FOR APPELLEE 


THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Miscellaneous No. 3-55 


Dorsey K. OFFUTT, PLAINTIFF 
Vv. 


UNITED STATES OF AMERICA, DEFENDANT 


WasuineTon, D. C., Thursday, July 19, 1956. 


The above-entitled matter came on for hearing at 10: 30 
o'clock a. m., on Thursday, July 19, 1956, in the United States 
District Court for the District of Columbia. 

Before: Honorable CHartes F. McLavcuuin, Judge. 

Appearances: Warren E. Macss, Esquire, on behalf of the 
Plaintiff; Freprrick G. Smrruson, Esquire, Assistant United 
States Attorney, on behalf of the United States. 


PROCEEDINGS 


Mr. Smiruson. May it please the Court, in the case of 
United States vs. Dorsey K. Offutt, Miscellaneous Case No. 
3-55, and the Court of Appeals No. 127-50 and 127-51, there 
has been filed in this Court the judgment of the Court of 
Appeals. At this time the Government requests that the 
Court receive the mandate of judgment of the Court of Ap- 
peals which has, in effect, reversed the Trial Court’s decision 
and set this matter down for a new hearing. 

The defendant, Dorsey K. Offutt, has been on bond, Your 
Honor, an appellate bond. 

By virtue of the reversal of the Court of Appeals I under- 
stand, and so present here, the defendant, I believe, must stand 
committed before a new bond in this Court under the proper 
proceedings. I ask Your Honor to receive the mandate and 
hold the defendant for a new bond. 


la 
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Mr. MacEe. May I be heard on this, Your Honor? 

The Court. Yes. 

Mr. Macee. May it please the Court, in this case Your 
Honor, the Supreme Court of the United States has denied 
certiorari, and that occurred while I was abroad in Europe. 
Because of my absence in Europe my associate counsel peti- 
tioned the Supreme Court for additional time within which to 
file a petition for rehearing and, in the meantime, the mandate 
had come down to this Court. 

On July 3, 1956, Mr. Justice Black of the Supreme Court 
gave us to August 4, 1956, within which to file a petition for 
rehearing. That petition is now being printed and will be 
completed and filed. 

There is now pending in the United States Court of Appeals 
a motion for recall of the certified judgment and copy of the 
opinion which has been lodged with this Court, because it is 
premature until the Supreme Court rules on the application for 
rehearing. 

I think the receipt of this judgment, Your Honor, should be 
held in abeyance until the Supreme Court at least rules on our 
motion. I ask it because it came down through inadvertence, 


due to my absence abroad, and so I say this should be held in 
abeyance. 

Mr. SmirHson. The rules do not provide for such a matter, 
and I believe the defendant is fully protected in all events. 
_ The Supreme Court, Your Honor, I believe it is Rule 25, be- 
cause I have checked it, and in that particular rule it reads that: 


No mandate issues upon the denial of a petition for 
writ of certiorari. Whenever application for a writ of 
certiorari to review a decision of any court is denied, the 
clerk shall enter an order to that effect, and shall forth- 
with notify the court below, and counsel of record. 
Such notification will not be withheld pending disposi- 
tion of a petition for rehearing except by order of the 
court, or a justice thereof. 


This matter has been presented before Judge Laws and as 


a result, Your Honor, in a decision which is reported in 115 
Fed. Supplement, 532, known as United States vs. Shaw, et al., 





3a, 


and in this particular case the Court, Judge Laws sitting, was 
asked to receive a mandate under circumstances here presented. 
There was a petition on the basis that they had moved to stay 
the receipt of the mandate. 

They presented a petition for certiorari to the Supreme Court. 
The Court held: 


“The receipt by this court upon presentment of a 
mandate of its superior court, however, is purely a 
ministerial act which cannot be stayed by action here. 
The District Court has no jurisdiction except to carry 
out the command of its appellate court; the defendant 
cannot vary or examine the command for any other 
purpose than execution according to its terms, citing 
the case of Mays vs. Burgess, 80 U.S. Appeals, D. C. 236. 

Any stay of proceedings must be sought in the court 
issuing the mandate rather than the court receiving it. 


Now, in this particular case there has been a motion to recall 
and stay the mandate filed in the United States Court of 
Appeals. 

The United States Court of Appeals in this jurisdiction has 
not acted and even though the United States Court of Appeals 
of the District of Columbia recalls it, it will in no way affect the 
ministerial act of this Court in the receipt of the mandate, and 
I say it should be so received. 

Mr. Maces. My position is simply this: There is nothing to 
prevent this Court from holding in abeyance pending the appli- 
cation. I think this Court has discretion to defer the time when 
it will receive this mandate. If it is recalled it will be set for 
trial, which has already been done before the receipt of the 
mandate. They have set the case for trial on the 24th. 

The Court. That court has had before it this case and has 
heard arguments on both sides, I think not at all dissimilar from 
this situation. The Court held at that time the receipt of the 
mandate was a ministerial act, and that the parties objecting to 
the receipt of the mandate would not be prejudiced by the 
receipt of the mandate in accordance with the Court’s perform- 

ance of this ministerial act. 

The Court cannot say at this time, from what has been said, 
that the applicant here upon receipt would be prejudiced by the 
receipt of the mandate. 
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Mr. Mace. Only in this instance, and it is all because prior 
to the receipt of the mandate the case has been assigned to 
Judge Laws for trial. Judge Laws has set it for September 
24th, so theoretically it is going ahead for trial notwithstanding 
that the Supreme Court has not ruled on certiorari. It puts the 
‘Court in what I consider to be a situation in which the trial 
‘obviously is premature. I am sure the Court does not want to 
‘go ahead with the trial of this action in which a motion for 
rehearing is pending. You would get facts upon facts in that 
situation. 

I do not think this case should be set until the Supreme Court 
finally rules on the application for certiorari. That is my posi- 
tion. It just causes conflict of views. 

Now, we have an order pending before another Judge. We 
have this case set for trial, and the matter is still pending in the 
Supreme Court of the United States. To pass on that, to pass 
on the order in the Court of Appeals, we filed a motion to recall, 
so I think this Court should defer taking action until that Court 
rules on the application. That is my position. 

Mr. SmirxHson. Of course, if they recall, then what counsel 
asks has been accomplished, if that is recalled. It is a minis- 
terial function, and I say it must bereceived. I say it has been 
decided. I say the fact that it has been set for trial, and certio- 
rari denied, is sufficient. 

The Court. The Court has not been persuaded by any au- 
thority in opposition to the authority that has been cited that 
the Court should not receive the mandate, and the Court will 
receive the mandate. 

Mr. Smrrsason. May the defendant stand committed for 
new bond, Your Honor? 

The Court. Yes. 

Mr. Maceg. Your Honor, the bond heretofore was $1,000. 

Mr. Smrruson. That is agreeable. 

The Court. It will be continued. 

Mr. Macee. Thank you. 


* * 
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IN THE SUPREME COURT OF THE UNITED STATES 
No. 923 


Dorsey K. Orrott, AN ATTORNEY, PETITIONER 
v. 


UNITED STATES OF AMERICA 


MOTION TO STAY THE EXECUTION AND ENFORCEMENT OF JUDG- 
MENT OF THE DISTRICT COURT ENTERED PURSUANT TO MAN- 
DATE OF THE UNITED STATES COURT OF APPEALS 


Comes now the petitioner, Dorsey K. Offutt, in the above- 
entitled cause, by his attorneys, and respectfully moves this 
Honorable Court to stay the execution and enforcement of 
the judgment of the District Court entered pursuant to the 
mandate of the United States Court of Appeals and for grounds 
in support thereof alleges: 

1. The Chief Counsel for the petitioner in this involved 
litigation is Warren E. Magee of Washington, D.C. He pre- 
pared and filed in this Honorable Court the original petition 
for a writ of certiorari to the United States Court of Appeals 
for the District of Columbia Circuit. The petition was filed 
in March of this year. An appropriate order had been entered 
by the Court of Appeals staying the mandate of that court 
pending the determination by this Honorable Court of our 
petition for a writ of certiorari. The respondent, the United 
States of America, thereafter sought and obtained an extension 
of time of sixty days within which to file a petition for cer- 
tiorari in this case. Respondent, however, did not file the 
indicated petition but instead filed a brief in opposition to 
our petition. On June 2, Chief Counsel for petitioner, Warren 
E. Magee, left Washington en route to Bern, Switzerland for 
the purpose of participating in the defense of the five young 
Romanians who seized the Communist Romanian Legation in 
Bern. While petitioner’s Chief Counsel was away from the 
United States, this Court denied our petition for writ of cer- 
tiorari. Associate Counsel pointed out to this Honorable Court 
that this was the first case in which she had participated be- 
fore this Honorable Court and that the additional time was 
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needed in order for petitioner’s Chief Counsel, Mr. Magee, 
to return to the United States and complete the preparation of 
the petition for rehearing. Being inexperienced with the prac- 
tices and procedures of this Honorable Court, Associate Coun- 
sel in here petition, through inexperience and inadvertence 
neglected to ask this Honorable Court to stay its mandate or 
the execution and enforcement of the judgment of the District 
‘Court pending the final disposition by this Honorable Court of 
our petition for rehearing. This Honorable Court on July 
3, 1956 ordered that the time for filing the petition for rehear- 
‘Ing in this case should be extended to and including August 4, 
1956. Our petition for rehearing was timely filed under the 
terms of this order and is now pending before this Honorable 
Court. Certainly the District Court should not proceed with 
a trial on the merits before this Honorable Court has had 
an opportunity to rule upon the petition for rehearing now 
pending before it. 

2. As this Honorable Court, through inexperience of counsel 
and inadvertence, was not asked and did not include in its order 
of August 4 a stay of the execution and the enforcement of the 

judgment of the District Court entered pursuant to the mandate 
of the United States Court of Appeals, the Court of Appeals 
on being notified by the Clerk of this Court that the original 
petition for a writ of certiorari had been denied transmitted its 
mandate to the United States District Court for the District of 
Columbia. On the return of petitioner’s Chief Counsel to the 
United States, he then objected to the receipt and filing of the 
mandate in the District Court and moved that the judgment 
on the mandate be stayed until the Court of Appeals ruled on a 
motion for a recall and stay of the mandate and until this 
' Honorable Court acted on the pending petition for rehearing. 
The District Court refused to defer action on the mandate and 
has tentatively set the case for a retrial on, to-wit: September 
24,1956. Petitioner’s Chief Counsel had filed promptly on his 
return, a motion in the United States Court of Appeals for the 
District of Columbia Circuit for the recall of the mandate and 
a stay thereof until this Honorable Court acted upon the pend- 
ing petition forrehearing. The United States Court of Appeals 
for the District of Columbia Circuit denied this motion on 
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August 27, 1956, which means in the absence of a stay by this 
Honorable Court that the case below could go to trial before 
this Honorable Court acts on the pending petition for re- 
hearing. 

3. Our petition for rehearing raises, in our opinion, grave 
constitutional questions which if decided in our favor would 
require that a judgment of acquittal be entered on the two 
charges of contempt remaining in this case against petitioner. 
One is that guilt was improperly found by a preponderance of 
the evidence and not beyond a reasonable doubt. Other serious 
constitutional questions are involved, which are fully discussed 
in our petition for rehearing, also would finally terminate this 
litigation in petitioner’s favor should this Honorable Court 
agree with our contentions concerning these grave constitu- 
tional questions. Thus, if the petitioner is successful, the 
matter should be ended. In these circumstances it seems 
unfair to us that petitioner should be hurriedly sent to trial 
again and even before the October Term of the District Court 
while his petition for rehearing is pending before this Honor- 
able Court. The litigation concerning petitioner and which 
is the subject matter of his petition for writ of certiorari and 
of his petition for rehearing has been pending in the courts, 
including this Honorable Court, for over four years. Petitioner 
has been put to considerable time and expense in defending 
his good name and reputation and in defending himself against 
twelve charges of contempt. He has been successful in having 
ten of these twelve charges finally determined in his favor. 
Only two of the twelve charges now remain and it would be, 
in our view, both unfair and an undue burden on the petitioner 
to rush him to trial before the October Term of the District 
Court and before this Honorable Court has the opportunity 
to rule upon our petition for rehearing. 

4. It has been the great haste and the use of summary pro- 
ceedings against the petitioner instead of proceeding in accord- 
ance with the principles of due process of law that has caused 
the years of delay involved in this litigation. These proce- 
dures elected by the respondent and urged upon the courts 
below have been ruled to be illegal, necessitating a third pro- 
ceeding in the District Court. Under these circumstances 
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haste in attempting to abortively try these charges and before 
the October Term of the District Court is ill chosen and casts 
‘an undue burden on the petitioner. Therefore, it is our view, 
that this Honorable Court should stay the execution and en- 
forcement of the judgment of the District Court entered pur- 
suant to the mandate of the United States Court of Appeals 
pending the final decision by this Honorable Court on our peti- 
tion for rehearing which is now pending before this Court. As 
we have stated, petitioner has been put to considerable ex- 
pense over these many years and has expended in excess of 
| $20,000.00, in defending himself against twelve contempt 
charges, ten of which have now been finally determined in his 
‘favor. In addition to this the publicity and time necessarily 
spend by petitioner in defending against these contempt 
charges has caused petitioner to lose many clients and has 
caused him to suffer a considerable reduction in his professional 
income. Moreover, these protracted proceedings have caused 
petitioner much mental and physical strain and his health has 
not been up to par because of this mental and physical strain. 
In these circumstances it seems that the proceedings below 
_ should be stayed until this Court finally rules upon the serious 
constitutional questions raised in the pending petition for 
rehearing. 

No useful purpose will be served by proceeding to a trial in 
the District Court prematurely and before this Court has had 
an opportunity to rule upon petitioner’s petition for rehearing. 
Therefore, the interests of justice, in our view, require that 
this motion should be granted. 

Respectfully submitted. 

Warren E. Magee, 
Warren E. MaGzs, 
745 Shoreham Building, Washington, D. C., 
Charlotte Maskey, 
CHARLOTTE MASKEY, 
746 Washington Building, Washington, D.C., 
Attorneys for Petitioner. 
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We deem a reply brief essential because appellee's brief clearly 
shows that no competent evidence was submitted in support of appellee's 
case in chief, hence appellant's motion for a finding and judgment of 
acquittal should have been granted. Actually appellee should confess 
error on this point candidly as the Solicitor General did early this year 
in the Supreme Court of the United States in an almost identical situa- 
tion. | 











REPLY TO APPELLEE'S COUNTERSTATEMENT 
OF THE CASE AND ARGUMENT 


Appellee admits in its Counterstatement (Br. 3) that "Counsel for 
the court offered in evidence the record of testimony in United States v. 
Henry Lincoln Peckham, Criminal No. 579-52, as was done in the prior i 
hearing, and then read specific references covered by the Bill of 
Particulars theretofore rendered (J.A. 65, 67)." Appellant vigorously 
objected to the receipt in evidence against him of the transcript in the 
Peckham case (J.A. 63-68). The proffer of the entire transcript in the ' 
Peckham case was "received" subject to appellant's objections (J. A. 68). 
Appellee admits in its Counterstatement (Br. 3) after reading parts of 
the Peckham transcript into evidence against appellant, "Counsel for 
the court then closed * *." 


At this improper closing of the case in chief and without even an 
opening statement (J. A. 63-68) appellant moved for a finding and judg- 
ment of acquittal because the prosecution "failed to make out a case," 
among other things, because guilt could not be based on the Peckham 
transcript alone, first because it was "no proof” at all and to establish 
guilt the case in chief had to be supported by "live testimony” estab- 
lishing beyond a reasonable doubt the guilt of the accused on both 
charges (J.A. 142-146). Appellant forcibly contended that on this 
posture of the case, i.e., a case in chief based entirely upon a trans- 
cript of another case improperly received in evidence and without live 
testimony that the court below properly could "do nothing but enter 
a judgment in favor of Mr. Offutt." (J.A. 142). The court below 
thereupon erroneously "overruled" appellant's proper motion (J.A. 144). 


The Findings of Fact of the trial judge below (J. A. 22-27) are 
based entirel upon the transcript of the Peckham case. These 
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findings nowhere refer to any testimony heard by the judge below. They 
make no reliance upon the rebuttal testimony erroneously received in 


evidence at the hearing over appellant's objections (J. A. 22-27). 


Appellee's Argument I in support of the erroneous judgment below 
(Br. 13-26) is predicated entirely upon the transcript of the Peckham 
case. This is also clear from a reading of appellee's erroneous argu- 
ment attempting to uphold the admissibility of the Peckham transcript 
(Br. 44-46). Nowhere does appellee point out in Argument I any other 


competent evidence to support the judgment of guilt (Br. 13-26). And 


there was none. 


A careful reading of the remainder of appellee's Argument II and 
of its subdivisions A through G (Br. 26-49) will show beyond any 
doubt that both the judge below and appellee base guilt upon the trans- 
cript of the Peckham case. And on the erroneous assumption that this 
transcript in another case was properly received in evidence (over 
appellant's objections) against appellant, appellee argues (Br. 26): 
"There were no procedural errors."" Thus appellee necessarily 
contends that the Peckham transcript was properly received in evidence 
(Br. 44-46) and that the guilt of the accused could be established there- 
from without any live testimony or other competent evidence (Br. 44-46). 





Unfortunately for appellee this contention is unsound. The Peckham 
transcript was not admissible in evidence before another judge designated 
below to afford Mr. Offutt that fair hearing which the Supreme Court of 
the United States ordered in Offutt v. United States, 348 U.S. 11, 

99 L. Ed. 11 and which this Honorable Court also ordered in Offutt v. 
United States, 98 U.S. App. D.C. 69, 232 F. 2d 69. 


In the recent case of Nilva v. United States, Ni . 37, October 
Term, 1956,decided February 25, 1957, U.S. 20-028: 
Law Week 4155, the Solicitor General of the United States confessed 
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that it was error in a contempt hearing, even before the same District 
Judge, to receive in evidence the transcript or any part thereof of the 
case wherein the contempt arose and the Supreme Court of the United 
States (with all of the Justices concurring on this point) treated as a 
nullity the contempt conviction of Nilva based upon such a transcript. 


Footnote 6 of the majority opinion in the Nilva case states 
(25L.W. 4157): 

"6. The Government concedes that the transcript 
of Agent Peterson's testimony at the conspiracy 
trial should not have been admitted in evidence 

in the contempt proceeding and does not rely upon 
it here." 

In the Nilva case because of his conduct during a conspiracy trial, 
Nilva, an attorney, was cited to appear before its presiding judge on 
three Specifications of Contempt (25 L.W. 4157). Specifications 1 and 
2 rested in part upon a part of the transcript of the conspiracy trial 
out of which the contempt specifications arose (25 L. W. 4156-4157). 
Nilva's third specification (3) rested upon other testimony and evidence. 
Nilva was convicted by the judge who presided over the conspiracy trial 
on all three contempt specifications (25 L.W. 4157). His conviction 
was affirmed on appeal (25 L. W. » As we have pointed out the 
Solicitor General confessed, i.e., admitted it was error to rely upon 
the transcript of the conspiracy trial because it was not admissible 
in evidence in the contempt proceedings (25 L.W. 4157, footnote 6); 
therefore, the Supreme Court treated specifications 1 and 2 as void 
and held Nilva had to be resentenced on Specification 3 only and ruled 
(25 L.W. 4158): 

"We believe, however, that the court should be given 
an opportunity to reconsider petitioner's sentence 


in view of the fact that his conviction now rests 
solely upon the third specification." 


(25 L.W. 4159). 


4) 


Accordingly, the Supreme Court vacated Nilva's sentence 


The four dissenting justices (The Chief Justice and Justices 


Black, Douglas and Brennon) all agreed Specifications 1 and A. were void 
but felt Specification 3 also should be reversed. (25 L.W. 4159). 
also pointed out that the Government's position was as follows (25 L. W. 


4159): 





"The Government confesses that the conviction on 
the first two specifications of contempt cannot be 
sustained. As it concedes, there was not only in- 
sufficient evidence to support the charges made in 
these specifications but the court admitted and relied 
on evidence (a part of transcript of the testimony in 
the transcript in the conspiracy trial) which was 
clearly incompetent." 


They 


The dissenting justices clearly enunciated the reasons why this 


transcript was incompetent in a companion contempt proceeding. They 


said of contempt cases (25 L.W. 4159): 


part of the transcript of the conspiracy trial and his 
upon it (just as was done below), the dissenting justices caustically 


"A fundamental premise of our criminal)law is that 
the prosecution has the burden of proving beyond a 
reasonable doubt that the accused committed the of- 
fense charged. And this Court has repeatedly empha- 
sized that a prosecution for criminal contempt should 
be treated the same as any other criminal prosecution 
in this respect" citing Michaelson v. United States, 


etc. 266 U.S. 42, 66; Gompers v. Bucks Stove & 
Range Co., 221 U.S. 418, 444 and United States ex rel 


Porter v. Kruger Grocery & Baking Co. 163 F. 2d 
168. 





In discussing the error of the trial judge in receiving in evidence 


error in relying 


said (25 L.W. 4160) that after the introduction of the hearsay transcript 
which brought into the contempt case inadmissible statements, the trial 
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judge took the erroneous position that the entire transcript of the con- 
spiracy case should have been considered by him (as was erroneously 
done by visiting Judge Wilkin below in our contempt proceeding) because 
Nilva's contempt proceeding arose out of the conspiracy case. In 
demonstrating the error of such a position the justices held (25 L. W. 
4161): 


"The judge's position was manifestly wrong. 
A trial for criminal contempt is a proceeding 
wholly separate from any prior trial out of 
which the alleged contempt arose. (Citing 
Gompers v. Buck Stove & Range Co., 221 
U.S. 418, 444-446; Hayes v. Fischer, 102 
U.S. 121; New Orleans v. The Steamship Co., 
20 Wall 387; Ex parte Kearney, 7 Wheat 38). 
A conviction for contempt in a Rule 42(b) pro- 
ceeding must stand on the evidence properly 
introduced in that proceeding. Where a trial 
judge bases his decision in part on evidence 
which although material is4dmissible (here the 
justices are referring to the transcript er- 
roneously received in evidence) the conviction 
cannot stand * * *," 


And of course since the Peckham transcript was inadmissible the 
requirement of Judge Wilkin below that appellant must proceed was 
erroneous and he should have been acquitted when the prosecution rested 


relying only on the Peckham transcript because that erroneously put the 
burden in a criminal case on appellant to proceed to prove his innocence, 


thus rendering the hearing unfair. 


In commenting on this aspect of our problem, the dissenting 
justices (concurring in vacating Specifications 1 and 2 against Nilva) 
said (25 L. W. 4161): 

"This is completely inconsistent with the presumption 


of innocence which exists in favor of a person charged 
with criminal contempt." 
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And appellee is seeking to have this Court contribute additional 
error because appellee is asking this Court to consider a so-called 
supplemental record as a basis for affirming (Appendix to Appellee's 





Brief, pp. 1-4) which is not a part of the record submitted at the 
hearing before Judge Wilkin. . 


In commenting on an almost identical situation in the Nilva case, 
the minority, but concurring, opinion states (25 L.W. 4161): 
"If the preceding errors and improprieties (errors 
in receiving in evidence a hearsay transcript and in 
requiring appellant to prove his innocence on Speci- 
fications 1 and 2) are not flagrant enough, the Court 
of Appeals contributed additional error by relying 
on a so-called "supplemental record" to affirm the 
conviction. This "supplemental record" included 
material which was not introduced at the trial and 
which was not even made a part of the record on 
appeal by the trial judge." 
And the Solicitor General of the United States ies conceded it 
was improper on appeal for the appellate court to rely on this improper 


material (25 L. W. 4161). 


We submit that appellee should follow the example of the Solicitor 
General in the Nilva case in the Supreme Court, should confess it was 
error for the judge below to receive in evidence and consider the 
Peckham transcript as the only evidence in chief of appellant's guilt, 
should agree to the reversing of the judgment below and that this 
Honorable Court should reverse that judgment with instructions that 
appellant be acquitted. 


We are not concerned with a summary proceeding for direct 
contempts within the personal knowledge of the hearing judge. Here we 
have a different judge. This Court in Offutt v. United States, 98 U.S. 
App. D.C. 69, 71, 232 F. 2d 69, made this clear. | This Court even 
warned against any further attempt on rehearing to/rely on the transcript 
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alone as was done below (p. 71). Thus this Court clearly took the case 
out of Rule 42(a) and put it in the category of all other criminal contempts 
where it clearly belongs. Nilvav. United States, _—U«.S.. ‘ 
25 L.W. 4155. 


And if this Court accepts appellee's contentions (Br. 30) that this 
case is sui generis and that appellant was not entitled under Rule 32(a) 


(F. R. Crim. P.) to make'a statement before sentencing because the 
proceeding below is not a criminal proceeding (Br. 49-50), we submit 
it would fall within the provisions of Title 18, U.S.C. A., Sec. 402 and 
Sec. 3285, and was barred because not instituted "within one year" as 
required thereby. 


Nor are we impressed by appellee's similar erroneous argument 
that “appellant received a speedy trial" (Br. 31-34). His present trial 
or hearing commenced September 24, 1956 (J.A. 57). The events on 
which the Rule below issued occurred between May 28 and June 16, 

1952 as appellee concedes. (Br. 1). Thus, the hearing below com- 
menced more than four years and three months after the events occurred. 
A trial four years and three months late is hardly a "speedy trial" as 
guaranteed by the Sixth Amendment to the Constitution. 


The argument of appellee (Br. 31) that this delay arose because 
of appellate proceedings chargeable to appellant is specious and misses 
the point. The court below and its counsel twice, and now we say three 
times, elected procedures of plain illegality or of dubious legality at 
best. They persistently made the wrong choices, not appellant. Hence, 
we submit that all delays here are attributable to the court below and 
its counsel, and we again submit that the cases cited in our Brief 
(pp. 19-25) require the dismissal of the present stale charges, particularly, 
United States v. Provoo, 17 F.R.D. 183 (D.C. Md. 1955), affirmed by 
the Supreme Court of the United States without opinion, 76S. Ct. R. 101, 
and United States v. McWilliams, 82 U.S. App. D.C. 259, 163 F. 2d 695. 
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And appellant was prejudiced by this delay attributable to the prose- 
cution, because during the delay period four important witnesses died. 
While appellee (Br. 33) admits their death, the argument is made that 
their testimony might be "cumulative." We submit that the loss of even 
cumulative testimony on the issue of guilt or innocence is prejudicial. 
The deprivation to a party of testimony forming only! a link in that 
party's proof has been held to be prejudicial. McC andless v. United 
States, 298 U.S. 342, 346-348, 80 L. Ed. 1205. 


Nor can we agree with appellee's arguments that appellant should 


not have been afforded a jury trial (Br. 34-36) and that the judgment 
was not motivated by pre-conceived notions of guilt (Br. 36-39). It 

is now clear the judge below predicated guilt on the entire Peckham 
transcript and dicta in appellate decisions preceding the hearing. A 
me re reading of his opinion (J. A. 11-22) and his findings (J. A. 22-27) 
demonstrate this. No matter what the defense evidence showed, his 
opinion shows he would find appellant guilty because in his view no 
defense to guilt was possible (J. A. 16). All right even of self defense 
was ruled out by the judge's erroneous view (J. A. 16). A judge could 
even assault or attempt to kill a lawyer and if he defends himself he is 
guilty of contempt in this judge's view (J.A. 16). That is not the law. 
Offutt v. United States, 98 U.S. App. D.C. 69, 232'F. 2d 69. There 
this Court held Offutt's proffered evidence was to be received in 
defense and mitigation. The judge below did not follow this rule. 





And having read the transcript, an improper dource for evidence, 
and the appellate opinions, his pretrial belief in guilt is plain. And 
having read this before the hearing started, his preconceived notions 
of guilt are plain from his opinion (J.A. 11-22). Offutt v. United States, 
348 U.S. 11, 16-17 and footnote 3). ! 
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Hence, we again submit that the only way appellant could have 
received a fair trial below was by a jury. There he could have been 
tried under the principles announced in Nilva v. United States, supra, 
and in accordance with correct legal standards. The modern trend 
of the decisions, particularly since Cammer v. United States, 350 
U.S. 399, 76S. Ct. R. 456 shows a criminal contempt proceeding 
is treated as an orthodox criminal proceeding in all respects and 
is surrounded by all the safeguards of the criminal law, including 
the right to trial by jury, which is well illustrated by the recent 


case of DeParcg v. Riley, District Judge (C.C.A. 8) 235 F. 2d 692, 
697-&98. 


CONCLUSION 


Therefore, and in conclusion, we again submit that the judgment 
below should be reversed with instructions that a judgment of acquittal 
be entered or that the Rule be discharged. 


Respectfully submitted, 


WARREN E. MAGEE 
745 Shoreham Building 
Washington 5, D.C. 


CHARLOTTE MASKEY 
745 Washington Building 
Washington 5, D.C. 


Attorneys for Appellant. 
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